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CHAPTER1

Gevernment and its ®rgans : A The@retlcal

Elscussmn -

[N EVERY modern state there are three well
defined organs of government—legisiature, ex-
ccuuve and judiciary. In every organised com-
‘munity there must be some Jaws. The organ of
government whith makes the law isknown as the
legislature. The unctions of the legislature in-
crease with the growing complexity of modern
society and with itsconscquent demands upon the
- law-making authority for social good. There is
another organ of the government which is en-
trusted with Lhefuncuonofexccuung the faws. This
* body isknownasthe exécutive. It is one of the key

organsof the government Eaws needtobe imple-
mented properly; otherwisc these do noLmattcr in

-

the lifc of the people. The function of the: j!ldlCl- :

ary is to decuie upon the appllcauon of the exist-
ing law i individital cases. Judiciary i is, thus, the
cuslodtdn of Justlce in society.

In pnmm ve and medicval states there was no
dxstmcnon amongthese three functions. The king

'ehead of meexecw ‘

means of coping with | mcr\,asmg business of the
swate.

Historical backgl.fbund

Aristotle was the first writer to note the distine- ;

. lion among the three functions of government.He

called them the deliberative, magisirative and
judicial. Roman writers like Cicero-and Polyhius
praised the Republican constitution of Rome be-
cause in it they found balance between the Senate
(legislature), Consuls (executive) and Tribunes.
(judiciary). But in practice the-Senate was the
supreme authsrity to which the other functionar-

ies ultimately bowed down. Bedin, the French -

publicist of the 16th century, was the first modern’

writer 10 demand a-separation of powers. He._’.

argued that, if the king were both 1H¥ Taw makey

and judge, then 4 cruel king’ nyight ¢ gwev (

sentences. Durmg theCommonwealth pcmd_
' Bk the e




contridied the exen zduwﬁ, the legisistive and judi-
¢las departments. They bield the minisiers respon-
sible 0 themselves, promulgaicd whatever laws
they liked, and appoinied and dismissed judges at
their sweet will, In England, however, by a long
process of constitutional stru 3gle, Parliament se-

cired the authority of making ‘aws, and the judges -

got the right of holding office s0 long as they
hehaved well, The lberty of the subjects was

Montesquies (1689-1755 A1) 16891765
A liberal political philosopher. Exponent of
the Iheory of Separation of Power. One of the
- outst.nding French philosopher of the 18th
Century. Famous works: {Pe latMonarchie
-Umversnllc en Europc L“Fs;)mt des lois’.

greater in England than anywhere else in Europe
in the middle of 18th century Thus Montesgmeu

- came to behcve that concentration: of aathority -
forms some executive fanctions as well. The

' mcant t'

: nn and that only under a w1se distri-

-_Lo;s ubhshed in 1’?48'-'_5-

e o i e

quiew: cnuncxated zhl&thééry -m”hls Esprzt des_- |

legislative, e xecutiveand ndiciat funciions: snould
be pe: > perfonmed by different hows Each

- body or department should be limited fo 115 own

sphere of action and neither body was o have
conirolling power over cither Of the m
theory of ’\Ionzt,squlcu and Blackstone was
adopted #ad put o praciice in the United States
of America. The theory also gainedrecognition in
France, the fupd of 15 birth,

Inabroader sease of the three powers being in
separate hands, alt modern constifntional states
tend _to conform to the spirit of separation t of
powers. Thou gh in this sense the theory of separa-

tionof powers is true, yet we do not find ¢ complete

Separation in any government in the world today.
1t is neither desirable nor practicable (o separate
——— T e

the three organs of governiment attogether, Ifeach

organ of the government were completeiy inde-

pendent mn the spherc of activity, it could thwarg_~

the act of others. Frequent deadlocks would also
become inevitable. : '
Ttie theory of separation of powers is thus not
practicable in its entirety, The Iegxslaturc lays
down the broad outlines of a Iaw. But the details.
must be worked out by the executive department
in course of its application, The legistative body
in every country allows more and more scope 1o
the executive 10 make rules under the Act, These -

rules also have gota binding authority. Morcovef,

in times of emergency, the executive authority is
vested with the power of issuing ordinance.
Similarly, the judiciary gets ashare in legislation -
through its power to interpret the written:law and B
declare what the unwritten Iaw is. Thus the work
of legislation is divided amongst ali the three.
organs of the govemment The Ju(hmmy per-

lower court in the USA and the Justices of Peace_
in England are.entrusted wuh Lhe-'dut' ' of main-
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7 Britain is purely & legistative budy. 1 does ool
share administrative functions with the executive
which is a distinct department of the government.
The Act of Settlement of 1701 guaranteed.inde-
W&mﬁ The judges in Britain
are independent of executive control. They are
not subject to dismissal by the executive. Suli
concenteation rather than separation of powers 18
the keynote of the cabinet system. Membership of
Parliament, its leadership. Legislative intative,
and colicctive responsibility to the Parliamentare
the salicnt features of the cabinet system in Eng-
1and. The House of Lords is the uitimate court of
appeal Hence there-is no clear distinction in the
jurisdiction of the exccutive, the legistative and
the judiciary Lpe English politicai systen. The
defence of liberty is soughttobe sceured through
organiscd parly. system and pressure of public
opinion. 1t 1s not accomplished through scpara-
tion of powers and the claboraie Sysicm of checks
and balances. Britain has, thus, rejected the doc-
trine of scparation of powers. Ithas relied onother
institutional safeguards against government Lyr-
anny. In contrast,these was immiense complexity
in'America’s social and political life. This, in
wrn, compelled framers of the constitution o rely
on the constitutionial device of separation of
powcrs as a bulwark of liberty.

‘The doctrine of sgparation of powcrs is not
cxplicitly staied in the American constitution
jtself, but it is implied. The first three articles of
the constitution embody the basic principles of
scparation of powers. The supreme court of the
United States recognised this theory as part of the
constitutional law of the country.

The relation between the exccutive and the
legistature or between the excculive and judiciary
shows unmistakable signs of the separation of
powers. The American Presidentis not a member
of the Congress nor can he initiate legisiation. The

Congress cannot be dissolved by the President

before the expiry of its term. The tenure and other
service condition of the judges are beyond the

-~ regulative. competence of the executive. Such

examples can be multplied.

quion were conscious of ihe impossibiity o
applying absolute separation of powers. Accord:
ingly, the President can check the Congress by
veloing a measure passed by it. This veto along
with power (o send messages 10 the Congress
enables the President 1o participate in the legisla-
tive process. The Senate can regulate the Cxereise
ofexecutive power by refusing o confirm treaties
or appointments made by the President. The
Supreme Court through its power of judicial
covicw modifics or influences legisiation and thus
shares ihe legistative function.

The Indian context

The architects of the Constitatuion of India re-
jected the doctrine of scparation of powers 1

N

Dr. B.K. Ainbedkar (18911956 AL
An cmnent jurist and educationist. Leader of
the Scheduted Castes and a dedicated fighter
for the causc of the oppressed people. Chair-
person of the Drafting Comumiitce scl bp by
the Constituent Assembly. Famous Works -

‘Castes it ladia: their Mechanism, {Genesis
and Developmant”; “Who werethe Shudras?’;
“The Untouchables’; “The Buddha and his
Dhamma’

relation to legislaturc and the cxcentive. The
unioncxecutive consistingy of the President and
1he Council of Minisiers is part of the Parliament.

)
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The two houses of Parliament partjc’mﬁl‘;;eﬁ the

clection of President’ The President, in turn, can
mfluence legislation through messages and sus-
pensive veto.*Besides, he is endowed with the
power (o issue ordinances which are in the nature
of short-term legislation covering the cntire leg-
islative field entrusted to Parliament. The Cabinet
in India is the Committee of Parliament—its part
and parcel. The members of the Cabinet are the
members of Parliament and, collectively respon-
sible 10 it. Legislative leadership and initiative
belong 10 the Cabinet.

In the organisation of the Judiciary, however,

the principle of scparation of powers scems (o
have found favour with the framers of the Indian

Constitution. The judges of the Supreme Courte

are thus independent of excculive control, and

clues con
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fixedby the Consiitution. They hold®ifice during
good behavicar.” A Supreme Court Judge can be
removed from office by the President only on an

their salaries and other conditions of service arc

EXE

Name the three o

—

 address passed by each House of Parliament,

RCISES

pr— .

Legislatine ,Eknu_,ctu}e, BJW‘Q
e%:nsof govemment and state their function$

2. Who enunciated the theory of separation of powers in modern times?
Name the couniry which was the first 1o incorporate the theory of separation of powers in ils

constitution,

JSH

b

What does the theory of _separalion of powcrs seek 1o ac hieve? Discuss its utility.

4. How far does the Indian Constitution conf orm to the theory of separation of powers?

ERCEp
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" .I.EGISLATURE IS known in vgrious political The primary bisiniese _
systems with different nariies. About the names  make the laws of :he_ Iﬁd 0'7epe

- thiere is not much uniformity. Still assembly is

housé However, where there is only one house,
: assemb!y stands for the legislature uself

- Functmns
-The ftmduons of a legislature depend on the.

CHAPTER 1I

mgagmmngly popular name for the lower

onwhxch ms_cmsututed Broadlyspeak

: pnnc:ple




supervision and control of they ﬁ&%‘%\
the executive Zalthough it does not di-
rectly participate in executive functions;
performance of judicial functions;
representative role, which implics chan-
nelising of demands from below and
providing information and explanation
- from above; and_ _

~(7)  other miscellaneous functions, _
~ The functions of govemment in every civi-
lised state have extended enormously. The result
has been the widening of (he sphere of activity of
the legislature. But the legislatures are finding it
-impossible to cope with the increasing pressurc of
business. So even in advanced countries like
England, the-legislature delegates a part of its
authority toadministrative bodies. Still the repre-
sentative role of the Iegislature is of pivotal im-
portance. It legitimiscs authorisation of govem-
mental policy. g :

(4)

5
©)

-

 Devices for direct legislation |
The movement in favour of direct legistation by
the whole people has originated from two consid-
crations-—one theoretical and the other practical,
The theoretical consideration is that, as all power
. restswith the people, they shouldtake adirect part
in making the law. The practical consideration is
that people, as they have been disappointed with
the.legislature in many cases, want. power. fo
review its action, and. 1o make laws without. its
intervention. Iinmostof the siates the party disci-
pline is s0 :s,mng'7asz_1q'§-_d_<§§£fqy1-=j__the.'indivi_dua_l g
 repres@ntation: There-ake- thiee. democratic - de-
vices to secure dircct intervention ofthe people in

o T A B e et =
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empowers the peopie o remove an unsatisiactory
fepresentative before the expiry of his term of
office. Besides- these three measures, there are
alsoPlebiscite and Town mecting. Plebiscite which
Iiterally means a Referendum On any question
provides for the submission of a constitutionat
isslic 1o popular vote to ascertain the will of the
people regardiog it Town meeting is practised in
New England (USA) where issues concerni ngthe
local community are discussed and decided.

Direct legistation possesses theoretically cer-
tain merits. The ordinary citizens feel that sover
eighty or ultimate authority-is realty vested in
them. The Referendum, for example, ensures thar
no measure which is opposed by the majority of
electorate canbecome law. Ifthe legisiature proves
to be indifferent to the need of making certain
good laws, a scction of the people can take the
initiative themselves and force the legistature 1c

- putit before the public. In both the processes, the
volers can look at the proposed measures dispas-
sionately apait from the question of personalitics.
In ordinary elections voters sometimes find it
difficult to distinguish between the personality of
candidates from the policy and programmes 1o
which they are committed. It has also- been no-
ticed that the number of persons volirig in a
Referendum is often small. Thus, it becomes . |
Mdifficult from the size of the masses abstaining
from voting to know whether there is any public
opinion at all upon the question raised. Again, it
is riot indeed possible formany persons to votéon
the complex measures whichare referred tothem.
Even well-informed citizens can hardly-grasp the
implications of. laws on iftricate subjecis like

in '
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The enthusiasts for direct legistation contend
that Referendum and Initiative correct the faults
of legislature which may act corruptly or in defi-
ance of their mandate. But the electorate is also
usually influenced by newspapers and platform
speeches. These may not always uphold rational
views. The fact of the matter is that defects of
legislature can be remedied only by the elevation

- of moral and mtellectual standards of the elector-

ate as a whole. This cannot be achicved by the
mere substitution of machinery of direct legisla-
tion. A group of factions working hard may mis-
lead the mass of voters more casily than the

members of a legislature. The opponents of direct -

legisiation, however, argue that if the people

- become the final authority for accepting or reject-

ing a measure, the sense of responsibility of a -

legiSlative assembly would diminish. However,
in a small state with an enlightened eleciorate,

‘Referendum and Initiative would be of great

value. However owmg to the prevalence of
_ w1dcspread ignorance and illiteracy in India, it is
impossible to introduce Referendum and Initia-

tive: Moreover, the farge size.of the electorate

makes the introduction of the devices difficult if
notimpossible, both on financial and on adm1ms~
lrauve grounds )

‘_yi(ameral-and unicameral_systems

Thc legxslaturc in most of the states consxs;s of
two ch’ambers This arrangement is kﬂown 1 a5, the
icameral system. There are some countnes like °

‘ leand,l_'_'Ponugal Czechoslovakia, where there
i gle house in the legislature. Such a system | the
is known as unicameral system of legislature. S
In th medgeyaneg:slaiurcs there were Lhrce bepossib

federal state there is a special argument in favour
of a second chamber. The first or lower chamber
represents the population of a federation as a
whole, the second chamber embodies federal
principle or the will of the states in a federation.

Most of the unitary states of the world have
adopted the bicameral system for its manifold
advantage. The existence of a'second chamber
prevenis the passage of hasty and ill-considered
legislation by a single house. A second chamber
inlerposes delay between the introduction and -
final adopting of a measure and thus affords time
for reflection and deliberation. This is in addition
tothe delay inherent in the long proceduore which
is prescribed for enacting bills. The first reading,
the second reading, a severe scrutiny in the com-
mittee stage particularly when it is referred to a
Select Committee, sometimes the circulation of a
bill for eliciting public opinion, and the third
reading affo-1 much time for discussion and
-analysis.

It is further argued mat a second chamber

- affords protection 16 .lh_e__ individual against the
despotism of a single chamber. The existence of

a second chamber is said to be a guarantee for
liberty. The majority party in a single chamber
legislature, conscious of having only itsclf - to
consitt, may abuse its powers and fry to monopo- |
lise the powers of the executive and the jodiciary.
Another advantage of bicameralism is that it
‘may gwe represeritation o specxal mtercsts or:
groups orsections of peopl¢ in a state. In almost
every statc there are different classes and unless
evary section of the commun'tyns represemed in




chamber as.a kind of reservoir of special knowl-
edge The upper house may have a longer tenure
than' the lower chamber, and should consist.of
'expenenced mén.

‘The much advertised advantages claimed for
the bicameral system have been seriously ques-
tioned by the advocates of unicameralisn. It has
- often been sa1d that a bicameral legislature is
divided against itself. If the second chamber is_
filled by members, nominated by the executive, it
would lack the authority Ppossessed by the popu-

larly elécted chamber. If it is indirectly elected, it.

will enicourage bribery-and corruption. The main

', contention againistbicameralism is that the double

- chamber sacrifices the prmt:lple of umty of the
-State. '

| bod

-l rev:s;ons of any i €,

" The 'tihty 'of the second chambgras arevising

\countable o the people, itiis qmte'
obvious that_they wﬂl not be prepamd to] pay any .

=-donotpdseanysenouspmblem : such';

. ORGANS OF GOVERNMENT

-tion for the units against the abuse of federal
power. In the first place, the members of the
second chamber usually behave on paity rather
“than state lines. In the secondplacc in the course
- of the workmg ofa federal system, the develop-
mentof communication.and the growthofa sense
of common nationalism render the original units -
of representation almost obsolete. In the third
palce, the: interests of the units are. best safe-
‘guarded by the terms of the constitution, and by
Judlmal review of federal action. There is o
amount of ingenuity and logic which can, the
crmcs argue, defend a secondchamber

Functlons of a second chamber—the three :
theorles

The Lheoncs have been advanced regardmg the
funcnons ofa second cham ‘Ag ; '-

shoruld'be subordmatem
thc lower chamber _'_but

suggesnng amendments and recommendulng -
modlﬁcatzons of dﬂtﬁllSa:anyi A _ Y .
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Jfﬁce of the hereditary member is handed down
from father to son, that of rominated member is
terminable with death or after a period if the

constitution so provides. Theoretically it may

have equal power with the first chamber, and no
Bill may become a law without its consent. Yetin
practice it cannot stand against the will of the
lower house, 1o which alone the ministry 1s re-
sponsible. _
Though the principle of composition of the
second chamber is different in different states,

there is. substantial agreement concerning the »

composition of the lower houses. In every mod-
em state the right of choosing reprsentatives is
extended to a large number of citizens. Seats are
generally distributed over constituencies accord-
ing topopulation. The method of direct election is
followed almost everywhere, and there i isa gen-
eral- feeling that no intermediate body should
intervene between the voters and their represen-
tatives in the lower chamber.

While there is harmony of view regarding
these matters, there have arisen controversies
regarding the desirability of further extension of
suffrage, the principle of forming multi-member
constituencies and introducing proportional rep-
resentation.

Find out thc names of the leglsla
tives of Great Britamm, U. S A.,
USSR and Switzerland

-}egislative proc_ed ure

\ues- co® g

There is substantial agreement in procedusc
followed by the legislative bodies of most of the
democratic countries, because they have taken up
the model fumnished by the British Parliament.
Thus, in every legislamre, we find that bills are
first formally imtroduced in either of the two
houses, then discussed by committees and de-
bated on the floor of a house. Amendments are
proposed and voted, and a final vote is taken on
the amending measure.

Speaker

Another imporiant variation-in the procedure
relates 1o the position of the speaker, the chairman
of the lower house of legisiature. The speaker, of
course, everywhere is originally elected by the
majority party from amongst itsclf. But once the
speaker is elected, he divests himself of party
character and becomes a completely impartiat
moderator of the proceedings. He takesno part in
party activities and never speaks for or ‘against
any proposal in the House: He is not opposed in
elections by the opposing party in a géneral elec-
tion. This is the British model. But in America,
the speaker contmucs te remain and behave asa
party man. :

Decline of legislature

The growing executive leadershnp in govemmcn— .
tal matiers and the decline Qf leglslaturc are {wo
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legislanon known_ag’ delegated legislation has
’“Tso reduced the importance of legislature. T There

ate immense technicalities involved in modern
social legislation. It is also impossible o provide
for all future contingencies in the statutes. The
executive in almost every country is, therefore,
authorised by the legistature 1o fill in.the gaps in
the statutes by rules and cegulations, even to
enlarge and supplement them. This intrusion of
the executive into what is normally believed to be
the legislative field, has led 1o a significant cur-
tailment of the status and importance of the legis-
lature. Finally, the immense increase in the tass

ORGANS OF GOVERMMENT

of legislative business in a welfare siate has
resulted in the curtailment of time for legislative
debates. The legislature does not have sufficient
time at its disposal for deiailed discussion and
careful scrutiny of the executive decisions. Con-
sequemly, the aulhomy of the legislature “has
declined.

In parliamentary democracy like that of Brit-
aini, the decline of the legislature is much more
pronounced than the presidential sysicm as in the
Umtcd States. The same is true of parliamentary
sy's'lem elsewhere.

PRACTICAL ACTIVITY -

-

Afrange a debate compctition in your class on the iopic “In the oplmon of lhe House Lhc second
chamber isnet lher necessary nor democmm in the modem worl o oo

: EXE—RCISES

) Write short notes on the foliowing: -
) De}egated leglslatmn _
(n) Rcferendum and Inmatwe
(ni) Plebi Cite

‘What are thc different types of legistature ? Ilustrate your answer with smldble examplcs.
Discuss the merits and defects of the bicameral system..
3. Discuss the reasons for. the recent decline of the leglslature

. Discuss. the functions of the lcg:slature.

oA Tt e e
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CHAT

Legislatu

PARLIAMENT IS the central legislature of the
Indian union. It is a bicameral legislature. Thus,
the legislature of the Indian union, afso known ag

“\ Parliament, consists of the President and two
- houses- R:ajya- Sabha or Council of States and,

Lok Sabha or House of the People. The President

- is an'integral part of Parliament. Al bills passed

by Parliament must receive his assent before be-
coming act. From time (6 time he summons and
prorogues each house of Parliament, .but each
houscof Parliament has to meet within six months
from the last day of iis previous sitting. The

v President may also dissoive the Lok Sabha. A

Joint sitting of the two houses can be held in
certain cases. "

Qualification for membership of parliament

In order 10 be chosep a membek of either house of
Parliament, a persofimustbe acitizen of India, He
must be not less than 3B vearsof age in the case of
the Rajya Sabha and ot s than 25 years of agre

- inthe casg ol the Lok Sabha, Hé must be of sound

*TER 11

.

re in India

' housc of the Parliament if (g(c holds any officc f
of profit under the governmeny, of India or the
government of any siate; ‘(wy'fic is of unsoiind_

mind and_siands so_declared by a compotent
court; (

¢ is an undischarged-insolvent; (ke
isnotacitizen of Indiaor has voluntarily acquired
the citizenship of some foreign state: and feLHs 3o
disqualified by or under any law made by Parlia.
ment. , T
Salaries and allowances of members ahd:
conduct of business ' .

Members of cither house of the Pirl iament $hall
be entiticd o receive such salaries andalloWancts
~as may from time to time ‘be deerniined” By’
Parliament by law. S
Evcry member of cither house hasto (ke Gail
beface taking his seat- Excepl some spotigieated
all questions art'determined bya WajgnlCoR . |
voIes of mémbers present Aiid volifif: Efiéfenth |

of the total. nitim

consiillgstheq

o 19 solvent. Additional qualifications for ¢, _
’ '.'_";i:nay be prcscr_é_bcd by Parliament by
cO
2 - C\u
aote® |
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States and the Union Territories and 12 ta be Every citizén of India who is 18 years of age
nominated by the President to giverepresentation  and also is not otherwise disqualified, has been
"to persons of distinction in the fields of art, given the right 10 vote.
science, literature and social sciences; The nomi- Provision also_exists for the reservation of
nated members should be men of leaming and  seats in the Lok Sabha for Scheduled Castes and
wide ejtﬁeriencc such asartists, writers, scientists  Scheduled Tribes. Under the 45th Constitution
and social workers. The election 1o the house is  Amendment to the Constitution this reservation
. indirect; the representatives of each state are, would continue upto 25 January 1990. The policy
elected by the elected members of the Legislative of reservation is likely to continue even beyond
Assembly of that state in accordance with the 1990, The membership from the states is on the
* system of proportional representation by means ‘basis of their population. For this purpose each
of a single transferable vote. The representatives  statg is divided into constituencies. - :
of the Union Territories are elected by the same ; ;
method by a special electoral college. The Vice-
Presn\ieﬂ{ of India is the ex-officio Chairman of
the RajyaSabha The Deputy Chairmanis elected
from amongst the members of the Rajya Sabha.
The: Couucﬂ of States isa permanem body not

Speaker < T \
The Lok Sabha elccts two of its membersto bc its

speaker and deputy speaker respectively.-Both
are elected for the life of the Lok Sabha which is

_The"term can be extcnded bya year |
iod, of, en:;ergency and in no.case -




nornudly fve years. tie does not vote but he can
use fus (flstmg vote in case of a tie. He certifies
whether a particular bill is a money bili or not. He
presides over the joint sitting of the Lok Sabha
and the Rajya Sabha. The speaker or the deputy
speaker does not preside when a resolution for hus
removal is discussed by the house. He, however,
has the right to speak and participate in the pro-
ceedings of the house wheh such a resolution is
being discussed.

POWERS AND FUNCTIONS OF
PARLIAMENT

The legislative powers of Parliament include law-
making or legislation, financial or ordinary, dele-
gated leg;siamn and approval of ordmdnceb All
legisfation requires the consent of both Houses of
Parliament. The two Houses sit separatcly and
consider proposal for making laws. In case of an
unresolved dispute between the two houses, a
joint session is convened by the Premdem The
Speaker of the Lok Sabha presides aver such a
joint meeting. The view of the Lok Sabha nor-
mally prevalls because of its numerical strength

The various subjects of legisiation are enu-
merated in three lisis in the sgventh schedule of
the constitution. List 1, thé Union List, censists of
97 subjects (mciudmg defencc forcxgn affairs,
commumcatwn, currency and coinage, bankmg
and cus;oms) with respect to which the Union
Parllamenl has cxciusxve powcr to makq laws.

~ gated legis}ation is also subject to reviews and

yail if they come mcondbo with those passel by
the latter. However, Parliament may legisiate
with respect to any subject in the State List in
circumstances when the subject assumes national
importance or during emergencies. L

All financial legislation mustbe recomy
by the President. But the Lok Sabha- has:
powers in comparison 1o the Rajya. Sabha TEpar
ing money bills. Money bill is first introduced in
the Lok Sabha and goes 1o the Rajya Sabha only
after it has been passed by the Lok Sabha. The
Rajya Sabha has toreturn the biifs within 14 day;s '
The Lok Sabha may or may not aa,ce;gt the changes L
supested by the Rajya Sabha. Again the Lok .
Sabha alone has the power to vote the demands .
for granis presented by the government. Pele- .

control by Parliament. In times of an emerge -‘3{--..
and also insome other contingencies laid dowanm-
the constitution, the legisiative authority of Parw ;

lament also extends to matters enumcraied in Lhe; -

state list. The power to amend the consum!mn _'
also rests. primarily. with Parliament, except in
some cases where rauﬁcauon by the. leglslamres
of not less than one haif of the state is prescribed
by the constitution. Although the President is the
supreme commander of the armed forces, thegx-
ercise of the power is regulated by law. Paria-
ment has the. exclusive legislative power- w:ih _

regard to defence forces and war andd peacc

aﬂssv“‘é:m quesﬁéxis askeds twthen?iw
used of Parlidinent! I fact:the. govérn
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questions: In the following chapter%re is a
detailed discussion on questions and the question
hour. Here it is suffice to say that if the members
of Parliament are not satisfied with the answer,
they can ask supplementary questions related to
the main question. Rajya Sabha has every right to
be fully informed of all matters connected with
the governments’ activities, though it has no ri ight
to pass a vote of no-confidence. Parliament,
through the question hour and other modes, elicits
information from the govermnment. At the same
lime Parliament serves as a foram where people’s
opinion is reflected through their elected repre-
sentatives. Thus it serves as a link beétween the
goverment and the people, = T ”"
In addition Parliament performs certain elec-
tive functions also. Elected members of both the
Houses of Parliament take part in the election of
the President of India. The Vice President of India
(18 aiso clectcd by the members of both the houses
of Parllamcnt Besides, the Lok Sabha elects its
own Speaker and Deputy Speaker. The Ra;ya
- Sabha elects its Deputy Chairman.
Parliamentof India has the power of removing
the President of India throagh impeachment. Thc

Vice: Presxdent of India can be removed ‘if a

resolution to this effect is adopted by the Rajya
- Sabhaand agreed toby the Lok Sabha, The judges
of the Suprcme Court and the ngh Courts canbe
removed by the President only when a request for
'-'thelr removal i made m thc form of: address

anient.has vanous mlsccllancous powcrs
Do lamauon of emergeﬂcy issved by the

g.cOM

DELEGATED LEGISLATION

The legislature has (o make many faws and
has, therefore, no time to devote to all the legista-
tive details. Again, sometimes the Subject on

‘which it has to legislale are of such a technical

nature that ail it can do is to state the broad
principles and leave out the details. There may
also arise emergencies and urgent situations re-
quiring prompt legislative action, when all the
details cannot be foreseen. The legislature cannot
part with its essential legisiative function which
consists of the determination of the legisfative
policy and of formally cnacting that policy into a
bingling rule of conduct. Iiis, however, opentoihe
Jegistature to formulate the policy asbroadly and
with as little or as much details as it thinks proper..
It may delegate rest of the legisiative work to a
subordinate authomy So long as a policy is laid
down event in broad terms and a standard fixed by
astatute, noharmis likely waccrue if constitutional
delcgatnon of legislative power 15 there to makc :
rules within prescribed limits.

Powcrs have been given both to the Prcs:dent
and the Govcmor of a state 10 promu!g,ale ordi-
nances during recess of the respective leglsla-
tures. Parllamcmor state legislalure is 1o approve .

" such ordinance as Soon as it meets.

Privileges and unmumtles of parliament and
its members

The constitution confcrs ceriain powers, prm- :
lcgcs andi lmmum tics. on Mcmbers of P_arimmcnt_;

. The privilcges can be .
| f urthcr def" ncd by Parhamcm by law. Prmlcg,cs_}’i |
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nesses in the law couits are the major privileges

enjoyed by the member individually. No Member

of Parliament is liable to any proceedings in any
court inrespect of anything said or any vote given
by him in Parhiament or in any of its committees.
Members also enjoy freedom from amest. A
member cannot be arrested in a civil case forty
days before and after the House is adjourned as
well as during the period when Parliament is in

- session. It may be noted here that this privilege is

not available to-members in criminal cases.
Some major privileges given 1o Parliament
coliectively are: (i) the right to publish debates
and proceedings, and also the right 1o restrain
publication by others, (ii) the right to regulate the
internal affairs of the House, (iii) the night 1o

punish any person for parliamentary misbehav-

tour, and (iv) the right to punish any person for

_breach- of ifs privileges. The punishment which
‘Parliament can give to any person for misbehav-

iour or for the breach of its privileges, may be in
the form of admonition, repnmand or gven im-
pnsonmcnt

STATE LEGISLATURES

The system of government in states closely fol-
lows the pattern of the Unioit governmen.

‘The legislature of a state consists of the Gov-
emor and one or two houses of legislature, as lhc
case may be. :

Thus,{Tor every state there is a legisiaturc
whichconsistsof the Governorand (2) two houscs,
a Eegislative -Assembly (Vidhan Sabha) and a
Legislative Council (V idhan Parishad) in the statcs

“of Jammu and Kashmir, Kamataka, Madhya

Pradesh, Maharashira, Tamil - Nadu and Unar

! Pladcsh, and (b) ong house a chrs!au ve Asaem-
bly'i

’iﬁaﬁﬂier
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of the next session. The Governor may address
the house or houses {as the case may be) at any
time and send messages. After every general
clection to.the State Assembly, the Governor has
to address the State Assembly on the very first
sitting and so also the first session of every year. .

LEGISLATIVE ASSEMBLY

Composition

The I,'zglslanve Asscmbly (Vidhan* Sabha) of
each state is constituted by direct election on the
basis of adult franch;sc Thc otal number of the

Agsembl 1ore than 500 or less
than 60chosen by direct election, For this purpase

wernor, 1i I‘k' lthresrdem isan mtcgal |
;e le_g_lslamrc me ume Wy mﬁ&"ﬁe_

cach State is divided “inio various territiorial
constituencies and the ratio betwen the poplua- -
tion of cach constituency and the number of seals
allotted 1o it shall be as far ds pm(.n{,dbxc the same

‘throughout the state. Some seats may be rcserved

for scheduled castes, The Governor imay also
nominate the reprcscnkmvc:; of Anglo Indian
community,

A candidate for the Assembly should be a.
citizen of India and not less than 25 years of age.

He should not be holding any office of profit

under government and should possess sound
mental and physxcal health. Every Lq:g:siauve
Asscmbiy, uniess sooncr dnsSolved conlmucs in
office for 5 years from lhc datc ofits first mccung _
In cmiérgéncy the torm can be exicnded by 1 year.*
The Asscmbly Lhooscs its own, spcdker and

'chgx_ty__ speaket fromh 'amongs_t its méiﬁble!rs Tlfey'

can be mrﬁ@r& ﬁj;a Hition suppo[ﬁ:d by a
majori Ly of' lhc mcmbcrs of lhe assembly '

IS . * JO H ro
B FCARE A anoadwe
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tive Council or create new one, if the proposal is
- supported by a resolution of the Legislative As-
“sembly concerned.

Coin-posititm

( Legislative Councils {Vidhan Parishad) haveone:

- third of the total membership of the assemblies
_but not less than 40 mernbers, Of these one-third
are elected by local authorities such as munici-
_palitics and district boards, one-third by members
of the Assembly, one-twelfth by graduates of uni-

versities residing in the state and one-twelfth by »

teachers teaching in institutions not lower than
thatof a secondary school; the rest are nominated
¢ Govemor, Yhe members to be nominated
Govemoraa’epcrsons having speclalknowl
or. experience in literature, art, science,
rativé movemientor social sérvice. Asstated
o this i isapermanent body one thlm of
bers: rem'e cvery second- year '

RN S e L T R AT

The Legislative Councit has no financial powers.
The leader of the majority party in the Legislative
Assembly is appointed by the Governor as the
Chief Ministér. He also appoints other Ministers
on the advice of the Chief Minister.

The Council of Ministers is collectively re-
sponsible to the Assembly of the state. A hostile
vote of the chxslatwe Council cannot end the life
of the Minisiry. The Assembly may censure the
government and express lack of confidence in the
Council of Minsiters. If such a motion succecds,
the minisiry resigns resulting in the formation of
a new ministry by the leader ofthe. oppmmon or
as a result of fresh elections.

As stated. earlier also, (he state leglskaufrc is
competent {0 make laws, on all subjects in the
‘state list and the concarrent list. In the othercase,
s hds noexclusive rlghL Some laws passed by the
a gie legxslawre require. assent of: the Pré denl.”

- While proclamation. ofﬁnergenc |
Parliamont has the:overall power 1o
on matter-enumerated in:the State’
formal times Parli iaihent can in the nationat mter-
est legislate on mat{ers or subjects in the State
List.

“The elected. members of the Asscmbiy Lake
“partin the electoral college for elecung the Presr-
dent of India. o :

The slate legzslamre,

apa_rt fmm excerusmgjﬁﬁ
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u}_.ﬂ\i e must ;\m»r ascil e Do Pty dyunt e
¢ task. Detatls of policy and thew p ractic abifity
haw, to be thought out in every sphere and then

T TR G O SRS L
SUCCESS ¢ fder’;mmu it must be made ¢ 1L L
these commitiees are not statutory bodies uc,dtcd

accepted. Again, the implcmentation has {0 bes Dby the constitution. They are entirely the crca-

watched with the greatest vigilance and care, It
must be remembered that a gigantic administra-
tive machine must neeessarly be a vital adjunct of
an active democracy. The legistature, thercfore,
will have to be constantly alert to ensurc that the
enormous executive powers that inevitably have
10 be vested in this machine are properly exer-
cised. These are not exceeded either in fetter orin
spirit, and are not abused.

Obviously, all the five hundred members of

the legislat mmmiwfg
coi!ecuveiy as a body. The number is {ar too big

to permit su sugh,am There has, iherefore,
rclopw in modern democracies the system of
working through parliamentary committces. Each
committee consists of members of parliament or
legislature. It is clected by that chamber or nomi-
nated by the speaker. It holds office gcnt:rally for

" a ycar. The number of such commitlces will

depend upon the amount of work which the state

the jegislature d1Spia alwork. 1 hecommit-
lecs are expec ofitain representatives of all
parties in the house. They have to hold meclings,
call for cvidence, examine witnesscs, and after
full deliberations, submittheir report or findings
tothe parcnt body, Parliament. The Jatter can then
consider these reports and take on them whatever
action it deems fiL.

JThesystemof parliamentary comm ittces which
has now come i0 be universally agopted makes it
possibie for the Icgis]alurc 1o work on the prin-
ciple of division of labour. A few membersol the
legislature who.are particularly interesicd in a
subject are called upon to devotc their timc,

~ experience and talent in helping to delermine
- policies and actions in respect of that subject.

Another important advantage of the sysiem of
parliamentary” committees is that the work of
government gets distributed over large sectors of
the housc. This, in turn, contribules to creating a

{ions of Parliament. They are, thus, brought into
existence under the rule-making power that has
been confesred ¢ 1 that body.

Several committees are provided for in the
rules of procedurc of the House of the People.
Two of them mzay be described in some detail
here.

Committee on public accounts

Wmmw&mn of
Parliament._¢very.year, a Commilies iS CODst-

= futed c consisting of notmore than £i fieenmembers.

of the “The House of the Pcopic elccted from itsell on
the basis of proportional rcprs,smla!mn The
Commitice has 1o satisfy that money shownn the
dccoums as disbursed was legally avatlabic or re-
lated (6 TS purpose Tor which-itwas-used: It wikh-
also examine that the expenditiirc conferms to the
authority which governs it. It will further look

into such trading, manufacturing and profit and

~ has undertaken and the dogree Of THICTCSl WhiCh
g Ioss accounts and balance sheets as the President

may have required to be preparcd. The Commit-
tee will alsoexamine the Auditor General's Report.
Scrutny by su catary commitlee is a
great ¢hee ceutive, Its report cxposes
irregularitics in national expenditure though they
cannol be corrected retrospectively. Investiga-
tions arc in the nature of a pest-mortem and serve
as a warmning and a corrective for the future.

Commiftee on estimates

Th:s. commitlce is to consist of not more than

twenty-live members efected by the House every
year from amongst its members according 10 the

sysiem o_g_nmoruonal representation. The

of officc of members is one year. 1 is the duly of
1hc Committee t0 repon about economies; 1
FOVCINC

L

Teanisalion, etticiency of agininis-
trative reforim; that may be effected in the csti-

mea pohcrm; to




.;

SImE about econamy and cificiency gy s§ Of 1 can

steation. I is TFKer 36 examing whether The

fnoney is well Jaid out within the Emits of the

policy implied in the estimates and 1o suggest if

“Parliament.

— Ttwillberécalled thai the Committee on Public
Accounts has to examine actounts quite some-
time after expenditure has aCtually been incurred.
Its exposures and criticisms are a salutary check
on administration, particularly for future action,
On the other hand the Committee on Estimates is
concerned with the working of differens avnis-
tries during the course of the financia year. In the
light of the estimates sanctioneqd for a particular
minisiry in the budget of the current year, it
examines the expenditure of the ministry more or
less as it is in the process of veing incurred and
makes its own recommendations for ensuring
better economy and efficiency. The two cemmit-

- tees thus supplement each other.

Othér-. committees

- Besides these WO commitiees, there are the
Business Advisory Committee, Committee on
Private Members Bill and Reselutions, Commit-
tee-on Subordinate Legislation, Commitice on
Government Assurances, Commitiee on Absence
of Members, Rules Committee and Parliamen-

 tary Commaittees. The names of these committees

- are fairly indicative of the purpose for which they

. are formed. R\

i

PROCEDURE FOR AMENDMENT

Amendment in the Constitution may become a
| crying necessity when any vital change of cir-
 cumistances takes place inthe country. Thus the

the'growih of a nation’s life when it refuses to
adapt itself to’t '
reason: why every Constitution provides. for

- Inthecase ofa flexible constiturion, avery pary

.
form n which the estimates shall be presented g™

e S temir

Constitution may become a stumbling block to

3 progress of time. This is the

g cOM

ue-:

g U D¢ expanded, curiatled, amended or
abolished by the ordinary legisiature with as
much ease and as freely as other laws. Such s the

éjsc in Great Britain and laly. There is, however,
‘the danger of an abruptchange. In the case of rigid
constiution, it can be changed only by some
extraordinary method of legislation like in USA.
Federal constitutions like (he U.S.A asarule are
rigid a3 most of them follow a procedure for
amending the constitution which is different from
the one used in regard to ordinary laws, _

Article 368 of the Constitytion has laid down

the procedure for amendment. It is neither 100
¢asy as in England, nor 100 difficult as in the -
United States. The constitution of Indig strikes a
middle course, thereby avoiding both_extreme
rigidity orﬂexibiiity;é_m_gndmem tothe constitu-

tion can be i ly by the imtroduction of 5~

_bill in either howse of Parliament. If such a bill is

passed by each house by a majority of the ing
membership of the house and at least a wo-thirds

‘majority of the m -present and voting and.
thereaf 1 he constitu-
e :

tion stands amended in terms of the bill. Most of
the Provisions including those on Fundamental
Rights and the Directive Principles of State Pol-
iCy can be amended through this procedure. Buiin
the case of certain amendments, ratification by
the legislatures of not less than one half of the
states by resolution to that effect i required
before the amendment biil is presented to. the
President for his assent. These matters can,
“broadly, be described as federal issues-in which
both the Union and the States have interegt, Rati
fication of States is thus required in amending
some of the provisions such ag those relating
the clection of the President, the Supreme Court
and distribution of powers as given in the Three.
~ In addition to these two procedures, there is- _
one more. procedure through which certain ar-
ticles can beamended. The provisions relating to
the creation of new states, and the establishment
or abolition of Legislative Councils:in the States.
can be amended by Parliament by simple major-
ity. - | L
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BXERCISES

1. . Describe the composition of Indian Parlisment and compare the powers of the Rajya Sabha
with those of the Lok Sabha. |
Discuss financial and judicial functions of Parliament.
Discuss the functions of the Speaker of the Lok Sabha.
How is the Constitution amended? Describe the amendment procedure.
Enumerate the privileges of the Members of Parliament.
Write short notes on the following:
(i) Chairman of the Rajya Sabha
(ify Committee on Public Accounts
(i) State Legislatare
(iv) Committee on Estimates _ - T
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- CHAPTER 1V

Legislative and Financial Procedures at Central

and State Levels N

A LEGISLATURE under the parliamentary sys-
tem of government is entrusted with the work of

I legislation, sanctioning the financial proposéls of -

the government of the day, controlling the minis-
try and performing other ancillary function. If the
legislature happens 1o be bicameral »the powers of
the upper house are limited in matters of finance.
Legislature in India follows this accepted prin-
ciple. :

A bill, other than a money bill or a financial
bill, may originate in either house of parliament,
uniess it has been agreed to by both the houses

either without amendment or With such amend-

ments as are agreed to by both the houses. In case

of disagreement between the two houses, the
President may order joint sitting of both the
houses to iron out the differences. The constitu-

 tion contains detailed provisions as'regards joint _

sittings. When a bill is passed by both the houses

of Parliament, it is presented to the President for _

his assent. The President declares that he éither
-assents to the Bill or withholds-it, The President

has the power to veto a Bill. If he doesnotassent,”
he may return the bill, if it is not a money bill, to-

the houses as soon as possible with a message

- requesting that the bill be recongidered by Parlia- -

Gttt e e e AP e ' i e

ment. He may specify particular provisions of 1
bill 10 'be reconsidered or réecommend amen
- ments 10 be made in the bill. When the bill IS ¢
relumed, the Houses reconsider it accordingly '
~After such reconsideration, if the bill is passex
again by the Houses either with or without amend
ments and is presented to the President for his
assent, he cannot withhold the assent. Thus the
President can retum a bill to the Houses once and
once.only. On the receipt of assent of the Presi-
dent, the bill becomes an Act of Parliament.

Legislature and the government

The session of Parliament begins with a joint
sitting of the two Houses, which is addregsed by
the President. In each House the first item of
business is the Question Hour. During this hour
the members ask questions to elicit information

- from the ministers on various issues pertaining to

their ministries. The question hour is one of the -
most popular items of the agenda. Questions are

of two kinds; starred 4nd unstarred. The starred

questions are those questions which are answered

by the ministers orally, Whilé the unstarred ques-

tions are those which are meant for written an-

swers, .




A member can call the atiention of the govern-
wient on any matter of urgent public importance,
such as serious drought or flood situation in the
country. Calling attention notice is a device which
originated in our country itself. Through this
device the members can elicit information on
.mportant matlers.

If any matter is so urgent that it brooks no
delay, the members can bring it for discussion
through adjournment motion. If the adjournment
motion is carried, itindicates a strong disapproval
of the government’s policy. Adjournment acta-
aily means putting off regular business tll an-
othertime. There can either be adjournment of the
Gehaie or of the House. There are similarly other
devices such as no-confidence motion through
which the opposition can critically examine the
policies of the government. :

i.egislative procedure . at t}w centre

3 bill other than a money bill may be introduced
wither by a member or a minister. Each bill goes
izrough three Readings. In the First Reading the
wover seeks the permission of the House to
ntroduce the bill. If the leave is granted, the bill
is introduced. In the Second Reading there are
'wo stages. In the first stage a general discussion
o the bill is held and the bill is either referred (o
acommittee for detailed discussion or circulated
‘or the purpose of eliciting public opinion. In the

second stage clause-by-clduse considetatioii of

the bill is taken up. Amendments are permitted
a1d voted upon. In the Third Reading the bill is
ivved for zhe t”mal approval After a general

ek wal Linas o L AFET USGLT LT DI Lt o
the bilf is passed, it is senl 1o he other rouse
where 1t goes through a similar procedure. Afier
the bill has been passed by boih the Houses, it is
sent to the President for his assent,

Procedure in financial matters

A special procedure has been laid down for money
hills: A bill will be considered to be a mongy bill
if it contains only provisions dealing with (a} the
imposition, abolition, remission, alteration or

“regulation of any tax; (b) the regulation of the

borrowing of money or giving of any guaranice
by the Government of India; (c) thecustody of the
Consolidated Fund or the Contingency Fund of
India; (d) the appropriation of money out-of the
Consolidated Fund; (f) the receipt of money on
account of the Consolidated Fund or the public
account; and (g) any matter incidental to the
matters listed here. The decision of the Speaker of
the House o the People is Bl on The giésion-
whether a bill is amoney bilt or not

A money bill cannot be introduced in tke
Council of States. After a money bill is passed by
the House of the People, it is transmitied to the
Council of States for its recommendations. The

.Council of States must, thereafter, retumn the bill

with its recommendations within fourteen days
from the date of its receipt. If it does not return the
bill within this period, the bill is deemed to have
been passed by both the houses in a form in which
it was passed by the first chamber. If the first

- chamber returns the bill to the second chamber

within this period with ifs recomriiendations, the
second chamber has the authority either to accept
or reject any of these recommendations. The bill
is thereafter deemed to have been passed by both
the Houses of Parliament. The passage of a bl!l
into a law thus mvolves quite a lengthy pmcess

Let us tum for a while to a detailed study of
procedpre -in financial matters.

(i) The initiative of the execulive

Itis an &ssenual principle of democracy that ail
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taxation and all public expenditure maﬁ‘@:“v&é
by the people. The excettive, therefore, can raise
money by Jevying taxes or borrowing or other-
wise, and can spend money, only with the author-

ity of the representatives of the peopleiThe initia-

tive in these matters must come from execu-
tive ﬂ@mm%mﬂmmwm&

administrative machine and are in a position 1o

know exactl ﬂh&nﬁmﬁ*p&mﬁmquirﬁmmlmﬂmg

state and also the limitations on its ability 10~
satisfy them . Al financial proposals must, there- -

e

fore, emanate from the' government. The legisla-

ture will have the power to sanction particular

items ortoreduce them oreven to reject them, Bui

they have no power to recommend an increase
either in taxation or in expenditure. This is a very

heaithy restriction for the successful working of
democracy in the country because it imposes an-
effective check on the temptation to indulge in

irresponsible though attractive suggestion on the

part of members of the legislature and thereby to

achieve easy popularity with the electorae,

(ii) The budger |
Estimates of the income and éxmnﬁmmm

c\ues cor

stale are _prepared by the Ministry, the Einanee—

‘Minister being mainly ent _ -
heTask. After they have been prepared, the Presi-

, dent asks the Finance Minister to prepare the

annual finance statement, the budget, for the

" ensuing year (o be laid before the Houses of

Parliamerit. The statement contains the estimaled
receipts as'well as all expenditure of the Govern.
ment of tie Union. The estimates of expenditire
distinguishes expenditure and shows separately
(a) the sums fequired 1o meet xs iture which
is chatged upon thie C
the stims requiired o meat othier expeniditure pro-
(iii} Expenditure charged ot the consolidated
fund o - |
The expenditure charged on the Consolidated
- Find'of India is: 4a}the emolumeiis and aflow:

solidated Funfi, and ).

ances of the President and orher expenditure
relating to his office; (b) the salaries and allow.
ances of the Chairman and Deputy Chairman of
the Council of States and the Speaker and the
Deputy Speaker of the House of the people, (c)
debt charges, incl uding sinking fund and redemyy
i:i?ih charges, (d) the salaries, allowances ang

ensions payable 10 Judges of the Supreme Court-
(as these existed bcffic_mm;mg_tme
Constitution) and bensm,pa;cahlc_[@g_gg_s_g{ a

High Court;((e))the salaries allowances and pon.
sions payable to  the Comptroller and Auditor
GEM; (B any sums required to satisfy.
any judgement, deciee or'award'ofanl court; and .

(8) other expenditure diclared by the constitn.
tion. The examples relate to admniciaiis ex-
penses of the Supreme Court and of the Comp-.
wrotlerand Auditor General, granis-in-aid to the
states, expenses of the Union Public Service
Commission, etc. Parliament has also been given
the powertoadd o the 1 al

" All'the expenditure which is chargedupon the
Consolidated Fund of Indiawill not be submiited
o the vote of Parliament; but all these items of
expenditureare open to discussion by either house
of Parliament. The legislature will thug get an’
opportunity every year 10 criticise the administra-
tion even-in respect of matters which are, there-
fore, not allowed to be voted upon by the legisla-
ture. It is noteworthy, however, that the construc-
tion of salaries of ministers, as also the salaries of
members of the All-India services,-are made
subject 1o the annual vote of the legislature. The
working of a department can, therefore, be criti-
cised, and grievances in regard 1o it can be venti-
lated by a discussion on a token or nominalcut in
these salaries, ' '

(iv) Experiditure voted by parliament-

All expenditure other than tha whichis charged
on the Consolidatéd Fandis to be submitted o the
House of the Peopié‘iii the form of demands for
grants; and the house shall have power to assent
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or 10 refuse assent t,c any demand, or 10 asseni {0
any demand subject to a reduction of the amount.
It will have no power to suggest an increase in the

“expendinre. No demand for a grant is made
except on the recommendation of the President,
thatis in actual practice, the government in power
who knows best the real requirements.

(v) Stages in the passing of the budget

The procedure in the Indian Parliament in negard
to the passing of the budget consists of the.follaw -
ing stages :

The presentation of the budget : On-a stated day
the budget for the ensuing year is laid before both
Houses of Parliament. The Finance Minister
personally presents it to the House of the People.
~ While presenting the budget, he makes an ex-
haustive explanatory speech clarifying all the
_ important issues involved in the proposals. The
‘budgetand copiesof the Finance Minister’ §speech
are ctrculated to all members who are then given
sometime 1o study them carefully. There is no
discussion on the budget on the day on which it is
presented (o the House. A budget generally con-
tains three different kinds of information; (a)
actual receipts and expenditure of the previous’
year with areview of the financial position during
that period; (b) an estimaie of the receipts and
expenditure for the coming year; and (c) propos-
als of taxation and other methods for meeting the
expenditure of the coming year. The financial
year is-the period from 1 April of a year 10 31
March of the next calender year. LB
General discussion : The second stage in regard
tothe budgetis a general discussion on its propos-
alssubsequent toits presentation. A certain number
of days are allotted for this purpose. The discus-
sion will extend to the budget as a whole and to
any question, principle or policy involved in it. At
this stage, no motion is moved nor does voting
take place on any item. No item of expenditure is
exempted from this general discussion and even
items that are charged on the Consolidated Fund
can come withip the purview of the criticism of

die legistators. In fact, tny i an occasion o
which members of the different political paries,
particularly those of the opposition parties, give
expression to-their grievances against the admini-
strationi as a whole. They may cite instances in
supportof their criticism of the way in which par-
tcular department of government is actually
functioning.

Demandsfor grants : After the general discussion
is over, the estimates are submitted to the House
of the People in the form of demands for grants
under particular heads. They are put forward by
the Ministers of the respective department who
makeexplanatory speeches, justifying the amount
mentioned in the demands. Speeches from mem-
bers may foilow and the House may ultimately
assent to the demands or refuse them altogetheror
reduce the amount that is demanded. Amend-
ments will have to be moved for the latier two
purposes. The House has no power to increase the
amount demanded. The Speaker, in consultation
with the leader of the ‘House, allots a definite
number of days for discussion and voting of
demands for grants, Itis, of course, necessary that
such a restriction should be imposed. Otherwise
discussions might become endless and the work
of the government might be unnecessarily ham-
péred. The number of days so allotted must not,
however, be too smalil, because it would amount
to a denial of an adequate opportanity to the
members of the legislaure to ventilate the gricv-
ances and opinions of the public on particular
. issues. On the last day allotted for the voting of
grants at a stated hour in the evening—3 o’clock
has been prescribed in the rules—the Speaker
must stop all discussions and putall the remaining
demands 1o a vote of the House which will be at
liberty 1o accept them or to throw them out; but
which will now have no opportunity (o modify
them in any way. _ \
Cut motions. : When a demand is made by a
minister, a cut may be proposcd in. it by. any
member. The motion foracut, whxchcomesm the
form of an amendment, may be intended w brin g
about reduction in the expenditure becausc in the
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opinion of the mover thére is scope and y\sui‘ 1ca-
tion for such a reduction. If the motion is passed,
the department concerned will actually get only
that amount to spend as has been sanctioned by
the legislature. Subsiantial cuts are not likely tobe
proposed by members belonging to the party
power, because the ministers are their bwn lead-
ers in whom they have imlicil confidence and
whose lead they are normally expecled to follow
onall occastons. If there are serious differences of
opinion between the leaders and their followers,
they can be thrashed out at party meetings. Min-
isters may even agree to yield o the pressure that
_may be exertedon them by the rank and file. Thus,
whin the matter comes up before the legislature,
the minister himself may announce that he has
accepted certain modificatiors. Members of the
opposition also may suggest substantial cuts for
the purpose of affecting ecenomy. But there is no
chance of their proposals being passed, because
“they are in a minority in the house.
Token cuts : Most of the cuts which are movcd arc
not, however, intended to reduce the amount of
expenditure. They are called token cuts and sug-
gest a reduction of only Re. 1, Rs, 10 or Rs. 100
in'the amount that is demanded. The ideaisio get
.an opportunity to discuss. the operations of that
~ particular department, 1o expos¢ its inefficiency
or weaknesses and to suggest concrete ways of
improvement. Members of the party in power as
also mmbers of the Opposition may move such
~ motions. Ministers intervene in the debatcs, give
repliestocriticisms and clanfy issues. Quite often
such motionsare not pressed o a division because
the purpose is served when adequate discussion
has taken place. But, if such a motion is made by
a member of the House, it may be taken to be a
vote of. no-confidence in the ministry and the
res:gnauon of the government may follow. This
-is, however, not likely to happen as long as the
sohdanty and-discipline of Lhc polmcal party in
‘power are intact.

-~ Lesser power to the council of states : The powers

-"of the Council of States in respect of l'manual
" matters are lésser than those conferred upon the

House of the People. The budget must be pre-
sented to the House of the People and it has aright
10 hold a general discussion on all ils itoms,
including expenditure charged upon the Consoli-
dated Fund. The occaston can be utilised by its

.members (o express their opinion on the general

working of the various departments of the state
and thuspresent the point of view of abody, many
of the members of which are supposcd tobe ‘elder
statesrnan’. Howewver, no motions can be made at
this stage and there can be no taking of votes. The
Council docs not posses the right of voting grants;
that1s the exclusive privilege of the House of the
People, There 1s no question, therefore, of any -
demand for grants being submitted to the Council
of States and any cut motion being suggested 10
them,

Appropriation bills : Alter all the grants de-
manded by the minisicrs have been made by the
House of the Pcople, a bill called the Appropria-
tion Bill'is introduced in the House. This bill
provides for appropriation out of the Consoli-
dated Fund of India of all monics required to meet
(a) the grants voted by the House of the People,
and (b) the cxpcndllm'c charged on the Consoli-
dated Fund of India not exceeding the amount

“shown in the budget. No amendment can be

proposed 1o any such bill in either House of
Parliament which will have the cffect of varying
the amount or altering the destination of any
expenditure charged on the Consolidated Fund.
The bill, like any other bill, must be passed by
both the Houses before it can be enacted intolaw.
No money shall be withdrawn_from the Con-
solidated Fund of India cxcept under appropria-

tion made by thc Appropration Act. The merc

voting of grants by the House does not-by itsclf

“authorize expenditure of money out of the ‘Con- _
solidated Fund. Tt will be scen that the Appropria-

tion Act contains authorization in respect ‘of:

- expenditure voted-as well as expendi ture chargcd' o

upon the Fund..
Thus it is a practice in India 1o Submll 10'the

legislature every. ycar what is known.as the Fi-

nance Bill which' incorporates all proposals of
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ey fres 48 welkas all changes [ e 1aiss o
1axes or duties which are already in operation
according to permanent acts passed for that pur-
pose. Changes in the rates of income-tax which
are already in operation under the Indian Tariff
Act, or changes in the rates of postage which are
already there under the Indian Post Office Actcan
be cited as examples. This bill, like other bills, has
to be passed by both the Houses before it can
become an Act. It must-be vaderstood. that an

Appropriation Act embodies proposals for ex-

';' -, penditure, while the annual Finance Act has all

proposals for taxation and revenue for the finan-
cial year. No money Bill canbe inroduced except

on the recommendation of the President and such -

a Bill shall not be mtroduwd in the COBHCLI of

. States.

SUPPLEMENTARY BUDGETS

It may happen that an amount authorised by the

- Appropriation Act for being spent on a particular

service during the current financial year is found

insufficient or someé need may arise during the

year for supplementary or additional expenditure
whiich wasnot contemplated when the budget was
prepared and presented. It may also happen that
money has been spent on some service during the
financial year in excess of the amount granted for
that service for that year In such cases supple-
mentary budgets must be .laid before both. the
Houses of Parliament, showing the estimated

amount of the additional expenditure. Demands

for grants to cover that amount must be presented
to the House of the people for its sanction. After
the grants are voted by the Houses, an Appropria-
tion Bill embodying them must be presented to
both the Houses: of Parliament and passed by

“them into an Act- Supplementary budgets are

naturally not looked upon with much favour by
members of the legislature, because they practi-
cally amount to an ex-post facto confirmation of
the expenditure which has already been incurred
by the government in anticipation of the legisla-
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in exccpﬂonal cases, m excess of the~amount
sanctioned, cannot be denied to the executive,
because unforeseen circumstances may atise and
the situation has got to be handled with efficiency

and despatch.

EMERGENCY EXPENBITURE

Sometimes, in a national emergency, the govemn-
ment may feel that it is essential to spend some
amount of money forthwith in the interest of the
state. However, it may not be possible for it to
work outdetailed estimates, because the sitnation
may be full of unpredictable elements. Simifarly,
somelimes the services for which expenditure has
to be incurred may be of such a magnitude and of
such an indefinite character that details of the
expenditure cannot be previously worked out and
given in the budget. Demands for the necessary
expenditure will; therefore, have to be made in
rather an unexpected manner. Occasions may
also arise when a particular or special purpose
does not form part of the current services of the
year and yet expenditure on it is considerable
during the current year. Money bill, therefore,
have to be voted by the House separately for sach
a particular purpose. In order to cover all these
gxceptional circumstances the House of the People
has been given the power to pass the necessary
Appropriation Acts.

-

LEGISLATIVE PROCEDURE AT THE
STATE LEVEL

With the exception of Money bills and other
financial bills, a bill can originate in either house
of the legislature. Subjcct to the provisions relat-
ing {0 Money bills and to general restrictions.on
the powers of the Legislative Council, a bill shall
not be deemed o have been passed by the House
of the legislatirre of a state having a Legislative
Council unless it has been agreed to by -both
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Houses either without amendments umm%usc
amendmentsonly as agreedtobybommeﬂouscs
The Legislative Council has been given a
subordinate position in law-making. Its powers
have been greatly circumscribéd both in respect
of Money bills and other bills. The power of a
Legisiative Council to amend a bill which has
been passed by a Legislative Assembly and sent
tothe Councilis severely limited by it. When such
a bill is (a) either rejected by the Legislative
Council or (b) passed by it with amendments to
which the Assembly does not agree or (c) more
than three months elapse from the date on which
the bill is laid before the Council without the bill
being passed by it, the Legislative Assembly may
again pass the bill in the same or in any subse-
- quent session with or without amendments sug-
gested by the Council, The bill so passed is to be
transmitted back to the Legislative Council, If
now the Bill is rejected by the Councitor passed

by it with amendments to which the Assembly -

does not agree or if more than one month elapses
from the date on which the Bill is laid before the
Council, without being passed by it, the Bill is
deemed (0 have been passed by both Housed of
Legislature of the State, passed by the Legislative
Assembly with such amendments, if any, as have
been agreed to by it. _

The powers of a Legislative Council in rela-
tion to Money bills are similar to those of the
‘Council of State, the upper House of Parliament.
No Money bill canbe introducedin 2 Legistative
Council.- When a Money bill ispassedina Legis-
lative Assembly, it is to be transmitted to the
" Legislative Council for its recommendations, If
thereafter the bill is not returned to the Assembly
with the recommendations of the Council within
a period of fourteen days from the date of the
receipt of the Bill in the Council, the Bill is
deemed to have been passed by both Houses. If
the Council returns the Bill’ within this period
~'with itstecommendation, thcAsscmbly will have
'~ the. authomy to either accept or Teject any of the
- recommendations. Then the Bill is deemed to
’have been passec[ by both Houses i in the form in
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wiNch it has been passed by the Legislative As-
sembly with or without any of the amendments
recommended by the Council. The definition of
Money bills s similar to that given inconnection
with Parliament.

Role of the Governor

When a Bill has been passed by the House or both
Houses of the State Legislature, it is presented to
the Governor. The Governor may then either
assent to the bill or withhold his assent from it or
reserve the bill for the President’s consideration,

It is provided that the Governor may return the
bill, if itis nota Money Bill, to the legislature with’
his recommendations. The legislatire may then
again pass the bill with or without any amend-
ments and present it to the Governor. This time
the Governor cannot withhold his assent from the
bill. When a bill is reserved for the President’s
consideration, the President may, where the Bill
isnota Money Bill, direct the Governor 10 return
the Bill 1o the legislature with recommendations.

Thereafter, the legislature must reconsider the
Bill within a period of six {pnmhs and if it is
passed again by it with or without any amend-
ment, it is presented 1o the President for his
constderation. -

FINANCIAL PROCEDURE AT STATE
LEVEL

Asinthe Centre, the main features of the fmanmal

procedure in the states are (a) the anpual financial

statement; (b) the demands for grants: (c) the

- appropr:anon Blils -and (d) othet Financial Bills.

Inrespéctof every financial year the Governor
must place before the House or Houses of #-

legislature an aninual financial statement snowing

- the estimated receipts and expenditire of the: State

for that year. The estifates of ‘the expenditure
~must show sepazately (1) the expenditore charged

~ upon the Consolidated Fiind of the State; and (i)

other expendxturc t0-be made oiit ‘of that Fund.



The expenditure charged upon the Consolidated
Fund of the State are: (a) the emolnments and
allowances of the Governor and other expendi-
ture relating 1o his office; (b) the salaries ‘and
allewances of the Speaker and the Deputy Speaker
and, in the case of a bicameral legislature, also of

the Chairman and the Deputy Chairman of the
Council; {c} debt charges; (d) expenditure in
respect of the salanes and allowances of the
yudges of any High Court; () any sums required
(o satisty any judgement, decree or award of any
court or arbiral tribunal; and (f) any other expen-
diture declared by the Constitution or by the
legistatre of the state by law 10 be so charged.
The other item to be charged on the Consolidated
Fund of the State are: (1) sums required to meet
the administrative expenses of High Courts ® (ii)
. sums required to meet such contribitions 10 the
privy purse of rulers as may be determined by the
President; and (1if) sums necessary to meet the
expenses of the State Public Service Commis-
sion. The expenditure charged on the Consoli-
dated Fund in terms of items (a) 1o {f) arc non-
votable. They can, however, be discussed in the
legislature. Other expenditure must be submitted
to the Legislative Assembly in the form of de-
mands for grants. The Assembly can then either

assent Or refuse any of these demands or reduce
the amount of any dcmand. No demand for grant
can be thade excepron the recommendation of the
Governor,

After the grants have been made, a bill is
introduced to provide for the appropriation out of
the Consolidated Fund to meet the grants made by
the Assembly as well as the expenditure charged
on the Consolidated Fund, No amendment can be
proposed ai this stage by the House or the Houses
of the legistature, which may have the effect of
varying the amount or altering the destination of
the amounts. No money can be wathdrawn from
the Consotidated Fund except in accordance with
the provisions of the Appropriation Act.

The Govemoris authoriscd, whenever he thinks
i1 necessary, to place before the House or the
Houscs of the Siate lcgislature supplementary
financial statemeni and causc to be laid before the
Assembly demands for supplementary or addi-

“tional or cxcess grants. But the same procedure
will apply to these matiers as has been laid down
{or the annual financial statement or the ordmdrv
demands for grants,

The tegislative assemblies of the States have
also been authorised to sanction advances and
grants as well as exceptional grants,

EXERCISES .

NS I N S

Write short notes on the folowing :
(1) Demands for Grants
(i) Consolidated Fund of India
(iii)  Cut Motion
(1v) Appropriation Bills

What is a moncy bill 7 How is it passcd-?
Whal are the different stages through which the budget passcs? Discuss.
Descirbe the various stages mnthe Hife of a bill before it becomes an act,




- CHAPTER V

Executive : A General Profile

IN COMMON parlance governmént is equated
with its executive branch. That organ of the gov-
emment which executes laws passed by the legis-
lature is known as the executive. The term execu-
{tive is used in two senses. In the broader sense of
the term, it Stands for the entire staff of officials,
high and low, which are concerned with the
administration of public affaifs. It means the head
of the executive, both constitutional andreal, the
whole body of ministers, secretaries, and other
civil servants, personnel of the police, andeven of
the armed forces are included. In the narrower
sense, it signifies only the real exccutive s

In point of ume, the executlive is prior to other
organs of government. The government, in it
early stage, was purely an executive branch, With
the advent of constitution or democratic politics,
however, the legislature and the judiciary arose to
provide the executive with necessary limits, These
institutions denuded the executive of some por-
tion of its authority and what remained still made
the execiitive quite strong,

In point of importance'alsq, the execulive, in -

- the’ contemporary world of-politics, occupies a

pivotal position. The process of government can -

be split up in two parts. One is concerned with
_Policy-making, and the other with the technicali-
- ties involved in the process of policy-making and

policy-i’mplemzf_::n;atjon. Policy-making is the sole -

responsibility of the political executive. The po-
litical executive is a small group of persons who
preside over the varions departments of the gov-
emment. They are the architects of the policies

‘which guide the operations of the governmental
_machinery, Affiliation to a particular political

party or parties under a coalition and temporary
tenure of office-of the executive are the distin-
guishing marks of a political executive under a
Parliamentary system of government. This istrue
of countries like England and India, where the
political executive is designated as Cabinel or
Council of Ministers. In some other countries,
like the United Siates, where there is a Presiden.
tial form of government, it 1$ known. as Presi-
dency which has a fixed tenure. In a parliamen-
tary democracy, inaddition to cabinet and a prime
minister, there is a nomipal executive—a.
constitutional figure-head. In England, the kin g is
the nominal or ornamental executive, whereas in
India, Pggsident occupies almost a similar posi-
tion. L o

Policy-making as well as policy-implementa-
tion is a delicate task. It requires a vast mass of
technical knowledge and iriformation. The politi-
cal executive may or may not have administrative
efficiency. These are provided by thousands of
civil servants who constitute the apparently non-
polttical. permanent. nrofessionat exacniive Tha




poliucal neutrality and permanence in tenure of
office is expected 1o distinguish the civit service
from the cabinet or the presidency, as the case
may be. Thus the exccutive branch of the govern-
ment consists of two components, political and
permanent, Altogem‘cr, i a familjar sense, the
nominal head and his ministers (inclusive of the
prime minister) arc designated as the ex CCULIVE In
a parhamentary system of government and under
a presidential severnment the President and his
political advisors constitute the exceutive.

Types of executive

There are three major types of executives:
~ (a) nominal and real:
(8) hereditary and elecied: and-
(¢) singlc and plural,
Let us now trn 10 Cxamine these types clabo-
raiely,

fw; Nominal and real

Theexceutive maybcanominal ora constitutional
ruler, a titular or ceremonial head of the state like
the British king, The nominal cxecutive as the
bead of state is the symbol of national unity. He
docs not have any real powers. The real power
rests with the cabinet which-constitutes the real
cxeeutive. For example in India, the President of
triha is the nominal exeeutive, while the Prime
Minister and his cabinet are the req] cxeculive,
Such distinction berween the real exeeutive angd
e nominal executive s foundina parliamentary
formof governiment. But in the presidential form
ol govermnment thig distincuion is not made. For
cximple, the President of the United Staics of
Americi, as intended by the fathers of the consti-
tutron, is the real head and CRJOYS vast powers,

‘bitlereditary and elected

When the office of the execulive is inherited
darivong the members of the family as in England,
it is known as hereditary cxecutive, In contrast,
i dairacaby Ar
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indirecﬂy, IS an elected executive. The hered;-
tary executive is no longer in keeping with the
spirit of democratic government. However, in
England hereditary monarchy has been retained
as an integral part of the political system -But, as
already stated, the monarch i nominal rather thanp
actual head of the exceytive. Thefactofthe matter
18 that World War [J SWept away the autocratice
monarchies in Europe. However, one of the staies
where the monarch sl ICLAINS SOme uctygl powers
tn Asia is Nepal. = '

Elected exccurives may be classified under
three heads : those direclly clected, those indi-
recily elecied by a body of intermediate electors;
and those elected by the legislature.

Direct popular election of the executive pre-
vails in the United Stages of America. The Pregi-
dent therc is in practice elected by a popular-
election, though the constilution provides for
clection by an intermiediage body of eleciors. The
main advantage claimed for direct popular elec-
Hon is two fold. Iy creates an interest in public
affairsonthe part of the masses. Halsocnsures the
election of a chicl execytive in whose ability and
integrity the people have confidence. By the
disadvamages of the systeni are many. First, if is
not possible for the citizens o know much about
the candidate, if the electoral area is a large one.
Sccondly, the elective System breeds intrigue and
corruption. it may throw the whole machinery of
the government out of gear jusi before the elog-
tion. Thirdly, it accentuates party {eclings. Four-
thiy, it sometimes Opens a way 1o inirigucs and
;iervention by.foreign powers. Finai ly the dan-
ger in this method is tha such election is consid-
crably prejudiced by demagogy and popular
passion. It is not always governed by intelligent
evaluation of the qualities of the contestants about
which the people may be unaware.

In some countries, the executive is elected on
the basis of majori ty in the legislature. The merits
of this system are that the members of the legisla-
ture arc likely to take 2 WISCI view than the
masscs, and that there is 4 close correspondence

hoturern  the MYocnlive  and leeisiature. Ip
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countries with parliamentary executive the cabi-
net is the direct choice of the legislature. In
countries where the parliamentary executive or
the cabinet system prevails, the real choice of the
executive is thus made by the legislative branch
of the government. The nominal executive only
formally chooses the cabinet. In practice this
choice must be in full agreement with the ex-
pressed desire of the legisiature.

The chief demerit of this method of election is
that it violates the principle of separation of
powers. It thus reduces the execulive to the status
of an appendage of the legislature. But advan-
tages, as already stated are also many. For ex-
ample, it ensures collaboration. between execu-
tive and legislature which isacondition of smooth
working of the government. Again, it leads to an
intelligent choice of the executive by a select and
competent body. -

(c) Single and plural executive

If the executive authority is vested in one person
or abody of persons who act collectively, itisthe
case of single executive, for example, U.S.A. On
the other hand, if executive authority is vested in
a number of persons enjoying equal and co-
ordinate powers, it is a plural executive, as we
find in Switzerland and USSR. In Switzerland, all

the members are equal so much sothathead of the

State is selected by rotation. Plural exccutive is
generally defended on the ground that it safe-

guards against abuse of authority. The unity of

- power, characteristic of presidential and parlia-
mentary executive, may generally encourage such
abuse. It also arrives at better décisions because a
group of men is expected to possess more knowl-

edge and understandmg than a single individual. -

The single-headed executive, as-is prevalent in .
America, has the ability to decide quickly andact -
energencally Still it is not without blénish. Crit-

ics have argued that it leads to ccntralmauon of

authority, a teqdency towards ‘misuse of power '

and flattery of the chief by his subordinztes. -

The rahinat evctpm on Innn ac thia Drims

Minister behaves as firstamong the equals, seems
to be the best type of executive, Asitis riot based
on infalliability of a single person, if leads to
minimisation of errors in executive decision-
making. The cabinet sysiem is also preferable
because of the underlying priniciple of collective
responsibility and political homogenity due to
which itis expected to develop a corporate mind.

Poawers of the executive

The immense growth of executive power is the
most noted development in the present century, It
has expanded both in depth and coverage. The
executive powers in a normal constitutional state
are as follows:

1. executive;

2, legslative; and

3. judicial.

Let us now have some details of these powers.

(1) Executive powers

As far as the executive powers are concerned,
these relate to direction and supervision of the
executive of the laws in all the states. Within the

- field of civil adminisiration also lies the power of

issuing regulation -or ordinances in regard to
matters which have not been dealt with by the
legislamires. As. far as the legislative power is

" concerned, it relates to the drafting of the billsand

directing of their passage into Taw. It includes
both financial and other bills. Finally, the' judicial

powers concern the granting of pardons; repnves

elc., to the criminals, _

The executive powers can bc further d1v1ded
into the following three heads:

(1) diplomatic;

(i) administrative; and
(iti) military. :

As far as diplomatic powers of the executwe :
are conicemed, they relate to’conduct of forelgn
affairs. In strict theory the diplomatic or treaty.
making  power is' neither purely executive.nor
purely leglslanve It, however, relates tointiative

har tha awanatied and nn meeeb 26iln. Fammaad in
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belong to it more than the legislanure. Further, in
all states the executive appoints and receives
diplomatic fepresentatives. This further confirms
the initiative of the executive in the field. =
As far as administrative powers of the execu-
five are concermned, they relate to the éxecution of
the laws and the administration of the govern-

t. Thus we find that the head
of the executive can appoint, control and remove
-alt his subordinates. In he field of internal ag.
ministration, it is the function of the executive
to direct the implementa_u'on of laws. It requires
departmental Organisations, control of adminis-
trative heads of the de nents through the power
Lo appoint and dismiss them and the total flow of
administrative business. 1t is the function of the
political executive in every country to coordinate
interdepartmental activities,

' The executive is also genq;ally entrusted with
the task of appointing
umes of persons 1o become ministers and the

of the -ggvernment, In the
United Stateg, the President makes the appoin-
menIs of secretaries which are subject to confir-
mation by the Senate; In 3 JParliamentary democ.
racy the nominal executive like the British King or
the Indian President formally appoints the highest
officials of the state. Byt in this system the Cab;.
net actaally appoints and the nominal execptive
just confirms. The executive has not only the
SC toremove or dismiss in
S0 because the executive s
Sponsibility of directing and
supervising the flow of administrative business,
As far as the Powers-gertaining 1o military or
defence officials are concemied, these basically
- deal with the orgainsation of the armed forces and
the conduct of war. The chief €xecutive of the
stale is generally the supreme cgmmander of the
In this capacity he appoints and
military officials- and directs de-
2. But the POWers pertaining 10

tionof the governmen

dismisses the
- fence plannip

adwitors or suggesting

(2) Legislative powers

‘The emergence of rigidly disciplined national
litical parties has led 10 increasing executive
1p7in the domain of legislature. In parlia-
democracies the executive, backed by
the support of the majority party, provides the
necessary-drive and intiative ip legislative busj-
ness. The executive initiative introduces and urges
of legisiative measures upon ali
Bg in its domain. The. executive
hegemony in the field of legisiation is 50 mush
that it is no Cxaggeration 1o say that it is the
executive that legislates with the consent of the
legislature. Even this consent s ormal, in as
ecutive commands 3 major-
€onsent s easily secured.
of the executive 10 summon,
ve the legislature ensures
ver-the legislature in- good

ity, the legisjative
Moreover, the power

executive control o
measure.

Under a non-parkiamentary system in the ab-.
sence of an organic Telationship between the-
executive and legistative branches of govern-
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. (3) Judxczal powers

ment, the executive is not able to provide direct
leadership to the legislature. But here also there
are some consitutional devices through which the
executive influences legisiation. The President of
United States, for instance, is empowered to
address messages to the Congress containing
concrete recommendations for legislation which
the President wants the Congress to make in the
national interest. The President’s messages are

usually favourably considered by the Congress,

as the growth of national parties, linking the
executive with the legislative pranches of the
government, has extended the influence of the
President to the Congress as well. Again, in many
countries, forinstance the United States and India,
the executive head may disapprove the acts of the
legislature by means of a veto. In the United
States, the President can exercise his righg to veto
but it can be overcome by a two-thirds vote in
each house of the Congress. The President of
India may, except in the case of a Money Bill,
withhold his assent from a bill passed by Parlia-
ment or return it to Parliament for reconsidera-
tion. This prevents the possibility of hasty and ill-

“considered legistation, which in view of thé tre-

mendous pressure of business upon almost every

_ modem Iegisiaturc, is notan unusual feature these
. days. .

In almost every modemn staie today the pres-
sure.of work on the Ieglslam;e andl its inability to
look into the technical details of legislation have

- compelleditto delegate authority to the executive

to make rules and regulations and to fill in the

' gaps in the statute to supplement and apply them -

in concrete situation. This is known as delegated
legislation or legislation by the executive.

The: chxef execuuvem almostevery state is vested
* with the power to pardon or commute or rescind
‘any’ punishment or sentence inflicted on any per-

son'by the courts of law. The Presideit of Indlia,

_ for mstance is empowemd to grant pardon

ot esc\®

EXPANSION OF EXECUTIVE AUTHORITY

‘Besides, the executive authority has also ex-
panded in other directions. The varied economic
activities in modern societies demand increasing
planning and coordination. The executive, in order

. toattain thisend, has extended its contrel over the
national economy, Moreover, the executive with
a view 1o-fulfil the programme of a welfare state
has to undertake and manage a number of projects
like transport, education and public health. Thus
amodern executive has a long and impressive list
of powers and functions. In fact, it is.today the .
mainspring of the government. Incredse in.the
power of the executive authority at the expense of
the legislative body and sometimes of the judici-
ary is the characteristic feature of the politics of
‘the 20th century democracy.

Thus the demands of economic development,
requirement of welfare and social security and the
pressure of defence, all add to the powers of the
executive. Building roads, bridges and railways,
the development of communications, provision
of schools, museums and research instimtes,
provision of homes for the aged and the like are
now to be unidertaken by the state. All these tasks,
in turn, fal in the sphere of the executive, as these
involve highly technical issues particularly eco-
nomic guestions.

The legislature is over burdened with work.

‘The initiative in making the laws has to be taken
by the government. Measures, not favoured by
government, have little chance of being passed. In
fact, the vast mass of legislation introduced by the
government in every session requires the whole
time of the legislatire. Hence, as stated earlier
also, it empowers the government departments to
issue rules and regulations which are binding on
citizens.

- Another cause of the growth of the erecusive
'powcr as stated earlier also, is the increasing
- rigour of party discipline over the measures of the
legislature. If the govemment istobe efﬁcmntly
camed&n through Ihe syStem of political part:es




CHAPTER V!

Executive in India -

-

THERE ARE two levels at which one finds ex-
ecutive in India—the union and the state levels.
This chapter is devoted to a study of the execative

.at both these lcvels._

THE UNION EXECUTIVE

The union executive consists of the President,
Vice-President and a Councit of Ministers with
Prime M:nister at the héad Io aid and advise the
Presider.t.

PRESIDENT

The President is the executive head of the Repub-
lic. All the executive powers of the unicn, incu-
luding the suprefe command of the defence
forces, are formally vested in the President. All
executive actions are taken in his name. The
exccutive power vested in the President is to be
exercised on the advice of the council of ministers
responsible to Parliament. The 42nd amendment
to the Constitution has made it obligatory on the
pan of the President 1o accept the advice of the

A Vmanmne -} n: RA v ctann

Dr. Rajendra Prasad (1884-1958 A.D).)
A great nationalist leader of the *Champaran’
mevement, President of the Consituent As-
sembly, First elected Presidemt of India.
Famous works: ‘India Divided®, ‘Satyagraha
in Champaran’, ‘Uegacy of Gandhiji®

Qualifications
To be eligible for election as President a person
(1) must be a citizen of India;

% wvrrnt hasea anrmmnlatad the ama A T8 vonre-
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the party feaders must be able to depend on the
voles of their {followers. The leaders of the mdjor-
ity party or the coalition party form the govern-
ment. They generally pass measures which they
think proper on the basis of the majority that they
command m the legisiature.

The tendency of the incTease of power of the
exccutive is noticeable, not only in parliamentary
gOvemments, but also in presidential govern-
ments. The relations among the execuiive, kegis-
lature and judiciary were of a co-ordinated nature
in the 19th century and would thus balance cach
oth - hese are not so in the 20th cenlury. As
Stated earlier also, during the war, the power of
the executive becomes all the more proncunced.
This is so becausc tf® strategy and the plan of
action in dealing with the enemy arc in the hands
of the executive and the army leaders. -

Soine people fear that this Rrowing cxeculpve
powcr may ultimately jeopardise the operation of
the system, In almost every democratic country,
anumber of countervailing ipstitutions and proc-
esses in the shape of aliernative political parties,
pertodical efections, vigitant press and dependent
Jjudiciary operate to rreventexecutive leadership
from turning into executive tyranny,

EXERCISES

Give one advantage and onc disadvantage of direct popular clection of the chief execulive.

1.

2. Discuss judicial and legislative functions of the executive, o

3. Discuss any two major factors which arc responsible for the expansion of exccutive
authority. .

4. Distinguish between the following : .

(a) Single and.Ploral Exccutive
(b) Nominal and Real Exccutive

(¢) Hereditary and Elected Excculive
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,ﬁ}fm‘stbcquahimdf ar clection as 2 member
of the Lok Sabha; and

(4} ;nust not hold any office of profit under the
Government of India or under the government of
any state or under any local authority subijcct 10

the control of any of these governments.

Election of the president

The Presideni of India is elected indirectly by an
clectoral college consisting of €lécted members
oi both houses of Parliament and elected mem:
bers of the Legislative Asscmblies of staies in
accordance with the system of proportional repre-
sentation by means of a single transferable votc.
To ensure uniformit among the staie inter se as
well as parity between the states as a whole and
:he unpion, suitable weighiage is gwen 1o each
vote. The voting at such election is by secrei

* batlot. The votes of electorate are so regulated

‘hat the total voting strength of Parliament is
>qual 1o the total voting sirength of all state
asscmblies taken together and all states arc uni-
formly represented at the election.

_ Procedure of election

As far as practicable, there is uniformity in the
scale of representation of the different states at the
clection of the President. For the purpose of
sccuring such uniformity among the states and
parity between the states as a whole and the
{Jnion, the number of votes which cach clected
member of Parliament and of the Legislative
Assembly of each state is entitled to cast at such
clection is determined in the following manncr:
{a) every elected member of the Legislatvic As-
sembly of a state has as many voles as there are
multiples of one thousand in the” quoticnt ob-

wained by dividing the population (population
according to preceding census) of the siaie by the
total number of the elected members of the As-
sembly; Number of votes of MLA=Total popula-
tion of The State + Total number of clecied

members of the Legislaive Assembly of the '\"-'tsc
+ 1000, Thus, the number of voles of mombeiz o
legislative Assemblies vary from stale to slaic: {_b;
if after taking the satd multiplc of one thousand,
the remainder is not less than (ive hundred, then
the vote of cach member is further increased by
onc: and (¢) cach clected member of cither House
of Pariiament has such number of volcs as may be
obizined by dividing the total number of votes
assigned to the members of the Legislative As-
semblics of the states by the total number of the
elected members of both Houses of Parliament,
fractions exceeding onc half, being counted as
one and other fraction being disregrded. Num-
ber of votes of an M.P. = total number of voies
cast by, all the members of all siate Jegislative
Assemblics + total number of elected members of
Parliament.

The election of the President is held on the
basis of single transferable vote. Every voter has
the right to cast one vote but he can indicaie his
order of preference for the Presidential candi-
dates. After the votes are polled counting takes
place. A candidate has to obtain‘the fixed quota of
votes in order 10 win the election. All have to get
al least one vote more than half of the total votes
polled. Suppose the total number of voles polied
15 50,000 the quota would be 3 +1=25.001.
First of all cvery candidates’ first preference
votes are counted. If in this counting no candidate
gets the fixed quota of volcs, the candidate who
gets the least number of first pfcfcrcncc voles is
climinated and second preference_votcs on his
ballot are transferred to the rethaining candidates.
This process of climination and transferring the
third or fourth preference votes on their respec-
tive ballot papers continues until onc of the can-
didates secures the requisite number of votes.

As stated carlier also, the clection of the Presi-

‘dent is held in accordance with the sysiem of

proportional representation by means of singic
transferable vote and the voting atsuch clectionis
by secret ballot..




Puwer and functions

The President of Indiahas Lo perform a number of
functions, the more important of which are dis-
cassed here. The powers 10 be exercised by the
President relate 1o norma jimes and cmergencies.
Let us begin with his power during normal time,

e

(i) Executive powers

The President is the supreme executive head of
the state. The exccutive power is exceised by him
either directly or through officers subordinate 1o
him in accordance with the constitution. There i
& Council of Ministers headed by the Prime
Minisier to aid and advise the President. The
President appoints &c Prime Minister who fS
generally the leader of the Lok Sabha and on hjs
advice, he selects other ministers and distributes
portfolios among them, As siated car lier also, he
holds the supreme command of India’s defence
forces and has. the power of declaring war and
peace. All imporiant appointments are'made by
the President. As already stated, he makes the
appoimment of the Prime Minister and on his
advice of other ministers of the union Bovern-
“ment. He also appoints Governors of states,
Ambassadors and other diplomatic r epresenta-
lives, Chief, Justice and Judges of the Supreme

Courtand High Courts, Attomey-General, Comp.- -

troller and Auditor-General, the Chairman and

members of the Union Public,Service Commis.-

 sion and members of various commissions like
‘the Election Commission, the Finance Commis.
sion, etc. The administration of Union Terr itorics
isrunby Lieutenant Governors or Chief Commis-
sioners on behalf of the President who appoints
them. In fact, the governance of the country ig

done in his name. The President has also the

power 10 dismiss some. of the high dignitaries

with the approvil of jhe Parliament. The Presi-
. dent made the Govemnmient of India (Allocation

- of Business) Rules in 1961 under the Constitu-
tion. The business of the Government of India is
transacted in the ministrics, department, secrelar-

iat and other offices as $pecified in lhe'f'{_ﬂés_-- The

atiocation of businesy 1S made by the Presideniton
the advice of the Prime Minister among ministers
by ass1gning one or more departments 1o the
charge of a minister

(ii} Legislative Powers

The President of India is an integral pan of
Parliament, He summons angd proroguces cither
house of Parliament calis joint SHURES of the two
houses, when necessary an dissolve the Lok
Sabha. He opens the firg session of the Pariia
ment after every general election where he ex-

plains the Mportant principles of ghe govern-

menl: In each year also, the President at a join
sitting of the hoyses addresses the Parliament. He
€an also scnd Message o cither house of the
Parliament, Without his consent.no bill can be-
Come an act. When a bil] is passed by the two
houses of Parl lament, it is sent to the President for
his assent. He may give his assent or veto the bill
or send the bill back to the Parliament for recon-
sideration. But if the bjjj is again passed in the
same form, he is bound o give assent. He also
18sues ordinances. Certain type of bilis like the

money bill cannot be introduced i Parliamen;
_ without the previous sanction or recommenda-
tion of the President and they cannot be vetoed by

the President. When a bill is passed by the staie
legislatre and sent 1o the Governor for his assent,
he may reserve the bijj forthe consideration of the

President. The President Inay or may net give his

assent or return the bill 1o the state for reconsid-

eration. But even if the bill is agair passed by the

siale legislature in the Same form and if (he
President does noy give his asseat, that is the end
of the bill. He can bromulgatc ordinances g any
time when the Parliament is not jn session but
such ordinances myg; be ratificd by the Parlia-

ment within six wecks ag soon as the Parliament

reassembles, - ‘

(i) Financial powers

He -permi!s the annual budget and imporl‘an[ re- -
POIts 10 be laid before the-Parliament and recorn-




mends, as stated earlier also, the introducton of
money bills in the Parliament. He appoims the
Finance Commission for allocation of share of
proceeds of taxes between the Union and the
States. He can also allow advance from the Con-
fngency fund of India to meet unforeseen ex-
penses like flood, drought, war, etc., pending
approval of Parliameni.

fiv} Power io grant pardon, eic.

The President can grant pardon, reprieve, respite
or remission of punishment or may suspend,
remit or commuie the sentence of any person
convicted of any office (a) where the punishment
or sentence is by & court martial; (b) where the
punishment or senten®e is for an offence against
any law relating to a matter to which the execuiive
power of the Union extends; and .(C) in cases
where the sentence is a sentence of death.

Emergency powers

Thus far we have discussed the powers of the
President during normal:ime.- We now tum (o
discuss powers of the President during emer-
gency.

The President himself is the sole judge to
determine whether an émergency has arisen or
not and whether, according to his satisfaction, a
declaration of emergency is- justifiable. The
emergency provisions are intended to be resorted
1o in periods of grave nanonal peril. As a general
rule emergency must not be continued for any
period beyond which it is absolutely necessary.

The Constitution of Indiaenvisages three kinds
of emergencies (i) national emergency; (ii) emer-
gency arising out of the failure of constitutional
machinery in the states; and (iii) emergency re-
sulting from a threat to financial stability or credit

of India. Let us now discuss these three seis O
emergency at lengih.

(i) National emergency : When the President is
satisfied that there is a grave danger to the security
of India either from external aggression or armed
rebellion, he may declare national emergency
either for the whole country or any of its part. The
President can declare national emergency even
before anything serious actually takes place if he
is satisfied that there is an imminent national
danger. Under the emergency, the Parliament
acquires powers to frame laws regarding the
subjects mentioned in the State list The Parlia-
ment can issue directions to any state regarding
the conduct of executive business. The President
can also modify the distribution of revenue be-
tween the Union and the States. All this amounts
to the suspension of internal autonomy of differ-
ent states. The declaration of emergency of this
kind further empowers the President to suspend
the operation of the Fundamental Rights and their
constitutional guarantees. No citizen can then
have the right to move a court of law for the
enforcement of these rights. The proclamation of

- emergency, as stated above, needs to be approved

by Parliament, voting taking place separately in
both the houses within one month from: the date of
proclamation. If the Lok Sabha is dissolved be-
fore the expiry of this period of one month, the
proclamation must be approved by the Rajya
Sabha within one month and by the Lok Sabha
within 30 days after the first date of its meeting
after re-election. A proclamation:-so approved
remains valid for six months. But it may be
extended again by the same method for 6 months
atatime. The constitution does not place any time
limit on the period for which the erergency is to
continue since it is approved by Parliament. It
continues till it is revoked by a subsequent proc-
lamation.

(ii) Emer gency due to the failure of constitutional
machinery in the state : If the President is

satisfied either on the recommendation of the

Governor or otherwise that the Govemment of a
particular state cannot be carried on in accordance

r
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with the constitution, he may deciarf\@ay rgency
in the state. Under siich an emergency the Presi-
dentmay assume to him seifany or all functions of
the government of the state concerned and all or
any of the powers of the Governor of a state; He
may also declare that the powers of the state
legislature shall be exercised by the Parliamen;, _
Again, subject to the approval of the Parliament,
the President may sancrioy expenditure of the
state out of the Consolidated Fund of the state, He
may also suspend the provision of the censtition
relating 1o any authority in the state exceptthathe
cannot assume any of the powers of the High

-Court. He may dissolve the State legislature and
dismiss the Council of inisiers in the State,
(iii) . Financial emergency : The Presidentmay
declare financial emergency if he is safisfied that
there is threat to financiai stability or credit of the
country asa whole or a part thereof. In suchacase,
he may give such directions 1o any state as he may
deem fit and ask it to observe certain cannons of
financial propriety. He may order reduction in the

salaries and altowances of all orany class of -

Ppersons serving under the Union or State govern-
ments; including the judges of the Supreme and
High Courts. He may Tequire states to sabmit
before him all money bills for his assent after they-
are passed by the state legislature.

Term of office and emoluments

The President holds office for 4. period of five
years. He is eligible for re-election. He draws a
salary of Rs.15,000 per' month; besides various
other allowances. He is also entitled to a rent free
official residénce. His emoluments are a charge
on the Consolidated Fund of India and are, there-
fore, notvotable by the Parliament, His salary and
allowances cannot be reduced during his term of
office. He may himself-décide to draw less than
hisfixedsalary. . |

Procedure for the removal of resident

|- The President may be removed: from office for
. violation cjf-lh’é-Coﬁsﬁtutibn'fiéfore"me expiry of

his term by impeachment, Charges for this pur-
posc may be preferred by either house of the
Parliament in the form of a resolution by a two-
thirds majority. But prior o thatat leasta fourteen
days™ niotice signed by not Iess than 1/4th of the
total number of members of that house is 10 be
given. The other house jvest gates the charges. If
1t is finally established by two-thirds ma jority of
the total membership of the other house as well,
the President is forthwith removed from his of-
fice. The President has the right to appear or to be
represented before the investigatin g house for
sel-defence, '
He has the option to resign-voluriarily before
the expiry of his full term In case of his resigna-
 tion, the President is supposed to write in his own
hand a letter addressed 10 the Vice-President of
India, indicating hig desire to resi gn from his
office, The Vice-President shall have to commu-
nicate forthwith such a decision of the President
to the Speaker of the Lok Sabha. I case of a
‘vacancy caused by his death, resignation or re-
moval, the Vice-President is o officiate as Presi-
dent till the post is filled by new election of the
President. This must take Place before the expiry
ofa periodef six months after the occurence of the
vacancy. The new holder of office is chosen for a
full term of five years.

Position of the Presiden;

ularhead of the
teal power is
I of Ministers.

The Presidentis more or less the tit
government at the Centre, The
vested in the hands of the Councj
The government is run in the name of the Presi-
dent, though he cannot do so exceptinaccordance
with the advice of the Council of Minis tersaslaid -
down in the 42nd amendmen 1 the Constitution.

VICE-PRESIDENT
The Vice-President s the ex-officio Chairman of

the Upper House of Parliament or'-Raj_yafS:abhgf -
He is elected indirec tly by the' members: of ‘an” -
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electoral college consisting of the members of
hoth houses of Parliament. He should not be a
member of either house of Parliament or of any
state legislature. If suchamemberiselected Vice-
President, he has to resign from his membership.
The constifution also laysdown that such a person
should not be a convict of a court of law; he must
not be an insolvent; and must not be of unsound
mind. He must not hold office of profit under the
umnion or any local authority subject to the control
of any of these governments. The Vice-President
may hold office for five years. Any citizen of
India aged 35 years-and above and qualified for
the membership of Rajﬁi Sabha can be elected to
the office by both houses of Parliament at a joint
sitting on the basis of proportional representation
by single transferable vote and by secret ballot.
He must not hold office of profit under the Union
government or a state or any local authority
subject.to the control of any of these govem-
ments. The Vice-President may be removed from
his office by a resolution of the Rajya Sabha
passed by a majority of all the members of the
- Rajya Sabha and agreed 10 by the House of the
People (Lok Sabha).

The Vice-President performs a number of
functions, the more important of which are being
mentioned here.

(1) He is the ex-offictoChafrman of the Rajya
Sabha. In case he acts as President of India and
discharges the functions of the Presidency, he
shall not preside over the session of 1hc Rajya
Sabha.

(2) He officiates as President in case of death,
resignation or removal of the latter till the new
President is elected. This period can be extended
for a maximum period of six months.

* (3) When the President is unable to discharge
his functions owing to absence, iliness or any
other cause, the Vicé-President shall discharge
his functions. During such a period, he shali be
entitled to all the powers and immunities of the
Presxdent He shall be eatitled 1o suchemolumets,
allowances and pn ileges as may be fixed by the

no¥ esc\®

Term of office and emoluments

As.stated earlier also, the term of office of the
Vice-President is five years. During this pericd, a
Vice-President may resign voluntarily or he may
be removed from office by aresolution passed by
an absolute majority of the Rajya Sabha and
agreed to by a single majority of the Lok Sabha.
But no resolution will be moved for this purpose
without a notice of 14 days. The election of the -
Vice-President must be held as soon as possible
after the vacancy has arisen. Heshall hold 0ff1ce
for a full term of five years. -

The Constitution does not fix any emolan’ems
for the Vice-President of India. He is entitled to a
salary as the Chairman of the Rajya Sabha of
Rs.7500 per monthin the capacity of his being the
Chairman of the Rajya Sabha. When he acts as
President, he is entitled to get the emoluments
equivalent to that of the President.

PRIME MINISTER

“The Prime Minister of India is appointed by the

President. But it is expected of the President

Pt. Jawaharlai’ Nehru {1889-1964 A.D.)
- A great leader of India’s National movement,
builder of modem India. First Prime Minister
and continued as India’s Prime Minister fos
17 years (1946-1964). Famous works: *Dis-
covery of India’, ‘Glimpses of World His-
tory’, ‘Letters from a Father to 2 Daughter’.



8}
e no"e’SC\
appoint only thatperson as Prime Minister who s
leaderof the majority party in the Lok Sabha. This
is necessary because the constitation holds the
Prime Minister and his tcam of ministers respon-
sible tothe Lok Sabha. But the constitution does
not debar the President from appointing a person
as Prime Minister who belongs o the Rajya
Sabha or who is not aTnember of the legislature if
that person has been chosen as leader of the
majority party. The President can alsoappoint the
Prime Minister from outside the Parliament for a
period of six months. Such 2 person must get
himseif elected to the Parliament within this pe-
riod, »

Term of office and emoluments

- The Prime Minister holds office during the pleas-
ure of the President. Nommally the President cannot
dismiss the Prime Minister at will because the
former is bound by convention 10 recognise the
Person commanding leadership of the majority
Darty in the Lok Sabha as the Prime Minister, The
Prime Minister holds office ] the new Lok
Sabha is elected. Even where the Lok Sabha is
dissolved by the President, he can ask the Prime
Minister to hold office till the new Lok Sabha is
elected. He draws salary of Rs:10,000 per morith.

Functiong

Prime Minister but ds
whatare his powers and
provisions of the ‘onst;
some trends irt this g
The Prime Mi sesthe President about
the choice of the m inlers and distribution port-
folios among them. § P:eﬂslfe advice of the Prime
~ Ministerin the appoitmentof the other ministers
' is'_invariab_ly accepted, the choice really is that of

Bot spell out specifically

tion we may deduce

thePI.:Iné \: S TR :
1o Athough all executive anfliority of the Union
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ctions. From different.
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mines and assigns business to Various ministers,
He presides over cabinet meetings. The. policies
of the government are formujated and decisions
in this regard are made in cabinet meetings. As
Chairman of the Council of Ministers, the Prime
Minister wieids great control and enjoys a pre-
eminent position in influencing cabinet decisions.
He is also the link between President and the
Cabinet. It is the Prime Minister who keeps the
President informed of the decisions of the Coun-
cil of Ministers. |
Itisoneof the important functions of the Prime
Minister to coordinate the policies of the various

departments and ministers. e shapes the domes-

tic and foreign policies of the country. He there-
fore, guides the various ministers, He exercises
general supervision over all the departments. He
can ask any minister to resign,

Inside Parliament, the Prime Minister is the
leader of the Lok Sabha and the chief spokesman -

©of the government. He is responsible for piloting

all important legislations, affecting pélicy mat-
ters. The speaker in consultation with the Prjme
Minister fixes the agenda of the Lok Sabha. The

‘Prime Minister can also advise the President to
- dissolve the Lok Sabha.

The Prime Minister of India is also the Chair-
man of the Planning Commission.

CABINET SECRETARIAT

The Cabinet Secretariat has an important coordi-
nating role in the process of decision making at
the highest level. It operates under the direction of
the Prime Minister, Its functions include submis-
sionof cases to the cabinet and its commitiees and
preparation of the records of decisions taken and

of follow-up action on their implementation, It

2also serves the committee of secretaries which

meet perjodically under the Chairmanship of the

CabinetSecretary to consider and advise on prob-

R LY TR

lems requiring inter-ministerial consultation and

cgordination. It formulates ihe Rules of Busfiess.

and allocates the business of the Govermmens t.
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the ministries and departments under the diret-
tion of the Prime Minister and with the approval
of the President.

COUNCIL OF MINISTERS

The consutution provides for a Council of
Mimisters to aid and advise the President. It
comprises of ministers who are members of the
cabmet and ministers of state. The actual execu-
tive authority is discharged by the Council of
Ministers under the leadership of the Prime
Minister; all of them araollectively responsible
to the Lok Sabha. They exercise the executive
powers which are vested in the President. They
arc thereal policy making body. Every memberof
the Council of Ministers must either bea member
of Lok Sabha or Rajya Sabha or he must get
elected to a seat in either house within six minths

of his appointment as a minister. If he fails to do-

S0, he has toresign from the Council of Ministers.
There are three different categories of ministersin
the Council of Ministers : (1) Cabinet Ministers
(2) Ministers of State—not members of Cabinet,
and (3) Deputy Ministers. There are also Parlia-
mentary secretaries who are not ministers. They
assist the minisiers to whom they are attached in
their parliamentary work, They have no inde-
pendent powers or functions.

The Cabinet occupies a pivotal position in the

Council of Ministers. The Cabinet is only an

informal body and does not include all ministers.
It 1s a part of the Council of Ministers. But the
constitution does not speak of the Cabinet. A
Cabinet Minister is often assisted by a Minister of
State. Generally each_department has an officer
designated as Secretary to the Government of
Ind:amadwseamm:steronpohcymattg,rsand
- generaladministration. 'Ihecabmethasmmnus
administrative, legislative and financial matters.
It frames the general executive policy of the
Union government. Each of its members is in
charge of one or more departments. It also pre-
“pares legislation for the Parliament. It prepares

ihe budget, thereby determining the sources of
revenue and avenues of expenditure. 1t also
frames the foreign policy of the government. As
stated earlier also, the Cabinet is meant o aid and
advise the President. Ii is obligatory on the partof
the President to accept the advice. As already
seen, every decisiof of the Cabinet is made in the
name of the President.

The nunisters attend the meetings of Parlia-
ment, move and pilot bills, participate in debates,
answer question and explain their policies, Ac-
cording to Article 75 of the constitution, the
Council of Ministersis collectively résponsible to
the Lok Sabha. The Council of Ministers remains
in power only so long as it enjoys the confidence
of the house in terms of the support of a2 majority
of its members. It works as a team and its
members sink or swim together. If the Lok Sabha
passes a no-confidence motion, the whole Coun--
cil of Ministers has to go. Collective responsibil-
ity is an important element of the parliamentary
system of government. Without collective re-
sponsibility of the ministers to parliament, the
parliamentary system in the country cannot func-
tion effectively and efficiently. Whatever deci-
sions are aken by the cabinet-collectively, they
are t0 be supported by all ministers. If any
minister is in disagreement with the decision of
the cabinet, he-has 10 resign,

This takes us to another kind of responsibility
which every individual minister has. All minis-
ters ar¢ individually responsibly for what hap-
pens in their respective minisries or departments.
The ministerial responsiblity is enforced through
the Prime Minister. It is under his leadership and
general guidance that the ministers function. Onc
could recall here a wellknown case of Shri Lal
Bahadur Shastri who owned moral responsibility
forarail accident and resigned as the Minister for
Railways.

The Counci! of Ministers works under the
leadership cf the Prime Minister. As seen earlier
also, the Prime Minister enjoys vast powers. He
selects members of the Council and distributes
portfolios among them. He presides over the
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mectings of the cabinet, Cﬁé c‘zinzvi:\?anéé ’{mc- __%d holds ofﬁé‘é’ during hig M&(He usually

mebers of the Council by demanding resignation
of any one and appointing any other minister in
his place. If he resigns, the Council is deemed to
have been dissolved. In the case of difference of
opinion between any member of the Council and
Prime Minister, it is the former who must resign
from the Council or yield. The supremacy of the
Prime Minister provides necessary guarantec for

the collecive responsibility of the Council. He is

‘the chief spokesman of the government in Parlia-
ment. As stated earlier also, the Prime Minister is
the main tink between the Council anid the Presi-
deni. He keeps the President posted with informa-
tion about governmental affairs.

But the Prime Minister is only aleader and not

| a boss. Normally the members are drawn from

the same political party and all of them are impro-
tant party leaders. The Prime Minister cannot

~ ‘maintain his position without their cooperation

and goodwill. _
The Council of Ministers holds

office during
the pleasure of the President. '

EXECUTIVE AT THE STATE LEVEL

The pattern of executtive at the State level follows

that of the Union. Here, of course, the role of the -

President is performed by the Governor. The
office of the Chief Minister is 4 prototype of the
office of the Prime Minister, There is also a
Council'of Minister headed by the Chief Minister
whose jurisdiction of activities is confined to the
subjects given in the state and the concurrent lists.

e M‘M‘M (E‘ts"lﬁ head. They hold office at his

| AL T oF
THE OFFICE OF THE _GOVERNOR

As stated earlier also, the system of government

- in the state closely resemibies that of the Union.

The state executive consists of the Govemnor and
a Council of Ministers with a Chief Minister as its

holds office for a ierm of five years unless he
resigns earlier. His period can be extended until
his successor enters upon his office. He can alse
be removed earlier by the President, if he so
desires. The Governor is assisted by aflouncil of
Ministers with a Chief Minister at the head of the
Council 1o aid and advise the Governor, The

—

Chiel Minister is appointed by the Governor and
advice of the Chicf Minister. Ministers hold™
office during the pleasure of the Governor. The
Council of Ministersis collectively responsible o
the Legislative Assembly of the staie.

ﬁe Governor is a Constitutional head of the
state. The real and cifective authority with Tre-
‘spectio administration of the state js exercised by
the minsters. -

For being appointed 2 Govemor, a person
must be a citizen of India, must have compléted

35 years of age, must not hold any other office of |

profit and must not be a member of either house
of Parliament or any of siate legislature. In case
he isamember of legislative body in India, he will
have toresign before taking over the charge of his
office.

The Governor_draws a monthly salary of

Rs. 88000 per month plus other al lowances beTH-

ting his position and status. He is provided with_

free residential accommodation with ali oth_er._fa;__,

cilities.

“—ThéTConsititution laysdown that the executive
powers of a state shall be vested in the Governor
andall executive action shall be takenn his name.
‘As stated earlier also, the Governgr appoints

the Council of Ministers with the Chief Minister

' ' pleasure. He
SO appoints important officials of the state like

" the Advocate General, the Chairman and mem-.
TS of the State Public Service Commission and
_sdon. The judicial appointments below those.of
‘Judgesof High Courts, etc., are also.made by him.,

&S consulied By the President whi le making

- .head. proimcd by the Ptesident

appointments of High Couri Judges.
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Oovernor all decisions of the Council of Minis-
ters relating to administration and legislation.

Eﬂwﬂ?ﬂj‘i@s and pro-
rogues the state legislafure. He can dissolve the
tegistative assembly which is the Tower house of
the Size Togilature. A bills passed by the legis-
iature must be referred to him for final approval
He may reserve bills for the consideration of the
PI’CSIdERIL(;’{‘ the commencement of the first ses-
sion of the State legislature every year, the Gover-
nor delivers anaddressHealsoenjoys the powers

of promulgaung ordafances during the recess of
~ the state legislature

be effective six weeMSalter the re-assgmbly of the
legislature unless approved earlier@gaﬁmm
" nominates one sixth of the total siréngth of the

{egislative Council from amongst distinguished
M of science, drts, literature,
Shoperative movement and social services.

No money bill or financial measure or amend-
ment of financial matters can be introduced in the
tegislative assembly without the recommenda-
_ :ons of the Governor. The Govemor sces that

~udget is laid before the staie legislature every
y\,ar But the Govemor must give his assent to a
mongy bill. He has no veto power in case of
money bills.

The Govemnor has the power to pardon, com-
mute or suspend sentence of any person convicted
of any offence relating (o the executive power of
ihe siate. But he cannot g‘ram pardon in case of

death sentence.

Certain discretionary powers are given to thc\

sovernor in the case of Sikkim, Nagaland, tribal

«/easof Assam, Meghalaya and Tripura 1o safe-

ut the ordinances cease o

gardless 0F e advice O [ mmsiers. Bul gac
must act according to the directions of the Presi-
dent.

Thus, though the Governor is a constitutional
head of the State during normal times, he acts as
the agent of the Centre during pcnods of emer-
gency in a State.

Position of the Governor

As in the case of the President of [dia, so in that
of a State Governor, there is a gap between theory
and practice. Theoretically, Governoris the source
of all executive action and is.armed with an
1mposmg array of powers., Butid practice, he isa
constitutional ruler and has, normaily, 10 act on
the advice of his ministers. But, under normal

- circumstances, the constitution gives few discre-

tionary powers to the Govemor as well,

COUNCIL OF MINISTERS

There is also Council of Ministers headed by the
Chief Minister at the state level. It is expected to
work on the pattern of the Union Government,
The Govemor appoints the Chief Minister. In
making his choice, the Govemorhas to keep in
view the capacity of the person chrasen by him to

command a stable majority in the Legislative
Assembly of the state. The other ministers are 0
be appointed by the Governor on the advice of the
Chief Minister, A person who is nof ameniber of
the state Tegislature may be appointed a minister,

‘but he ceases to hold office after six months

unless within that period he has been elected to
the staje legislature, Portfolios are dlﬁmbu@'“

“guard the tribal way of life of the people in the
srea, ANl governors, while discharging such
- onstitutional functions as appointment of Chief
Minister of a stale when 1o party commands
majority in the state legislature, reservation of
state bills or sending a report 10 the President
about the failure of the constitutioan! machinery

+ 4 state, have to exercise their own judgement.

Durmg emergency. the Governor can act re-

armmg the THiniSiers by the Govemdor on lhe
advice of the Chief Minister,

The Chief Minister is the real head of govern-
mentof the State. It is he who selects the ministers
and distributes portfolios to them. It is on his
recommendation that the ministers are appointed
by the Governor. If he is not satisfied with any
minister he can ask him to resign or get him
dismissed by the Govemor.
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‘The Chief Minister presides over
meetings. He guides and coordinates the work.of
aninisters. The Chief Minister is the sole channel

of communication between the ministers gn_(_i__@‘e

Governor. Being the leader of the majority party

¢ i5 also the leader of the majority party and of

the'Saaic Legislative Assembly. He is the chief

kesman of the policies of his governmept,
bogﬁ inside and outside i€ state legislature.

‘The Council of Ministers constitute the real
executive in the state. Although the administra-
tion is carried on in the name of the Governor,
actual decisions are normally made by the minis-
ters. Under ordinary circumstances, the Governor

is to follow their advicg, Itis the duty of the Chief

‘Minister of a state to communicate to the Gover-
nor all_ decisions of the Council-of Ministers

relating to the administration of the affairs of the -

state and proposals for legislation and to furnish
such information concerning the abowe as the
Governor may .cail for. If 2 matter has been
decided by an individual Minister, the Goverfior
may require it to be submitted to the Council of
Ministers as a whole. The constitation says that
the ministers are to hold office during the pleasure

of the Governor. Thus, in theory, the Governor

may dismiss a minister if he so likes, However, in

view of the collective responsibility of the Coun- |
cil of Ministers to the Legislative Assemblyina
State, he is not likely to use this power in actual -

practice..
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The constimtion defines the position of the
Council of Ministers in relation to the state legis-
lature by providing that the Council of Ministers
is collectively responsible to the Legislative
Assembly of the State. This means that ministers
can remain in office only if they enjoy the support

- of a majority of the members of the state legisia-

ture. They have arighttoattend its meeting and to
participate in its proceedings. They also move
and pilot government measurés.

The State Legislature can supervise and con-

 trol the work of the ministers {n a variety of ways.

Members of the legislature can put questons,
followed by supplementary questions, in order to
elicitinformation. They can ventilaie public griev-
ances against the administration during budget
debates. They can move adjournment motions on
matiers of urgent public importance in order to
bring to light and criticise the errors of omission
and commission made by the ministers or their
departments. Finally, on account of the principle
of collective responsibility, the Legislative As-
sembly can remove Council of Ministers by re-
fusing to pass a government bill supported by the
ministry, by reducing budgetary demands or by
passing a direct vote of no-confidence against it.

In short, the législature can make or unmake
ministries. Ministers are also able t6 influence

and control the legislature. They are leaders of the.

majority party. With the backing of this majority,
they can, normally, get their legislative proposals

carried. If party discipline is strict and the party
- majority in the legislature is absolute and clear,

the ministry has little to fear. It may even use the
legislature as a mere registering body Tt is only if
the government’s majority is precarious or uiire-

liable or there is a serious split in the party ranks

that the legislature can dislodge the Council of
Ministers. o N T
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Seiecnion of Class Monitor
(Simulation of President’s election through single transferable vote sysiem on the basis of
proportional representation) '
The teacher can divide the students according to the foilowing model :
1. Number of students in the class : 45
2. Division :
() Students from rollnos. 1 to 25 will reprosent the states.
(i) Students from roll nos. 26 to 353 will reprcsent the pariiament,
(i)  Students from roil nos. 36 10 40 will be the candidates.
{(iv} The rest of the students will assist in arranging the election.
2. Weightage of condidates vote . Every candidate will give one voteand the vote will be valucd
as follows : . _
(i) Representatives from the Staics : The value of the vote of each stdent from roll nos.
1 10 25 will be equal to his roll number, ¢.g. the value of the vole of the student at roll
no. 14 will be 14, that of the student atroll nos, 20 and 25 will be 20 and 25 respectively.
The value of the total votes of the States or the total of voters from numbers
1 to 25 will be the total of figares :
1 to 25 This will come to 325. - :
(ii) Representatives of Parliament: The value of the votes of students from 26 10 35 wilibe
equal to that of the states viz. 325,asabove. Thusthe ~lue of the vote of each M.P. will
. be %;32,5 '
4, Minimum figure for being declared electe
5. Format of Ballot paper

d . ﬁtﬁ*—l:@—ﬂ =325
‘ 2 2

Candidate | Preference of voter
A - 3
B 1
C 5
D L 2
E 4

6. After the election, counting of votes should be done on the basis of the preferences and then
the-result should be declared. The teacher will have the cooperation of the class and he/she

will give the guidance.

-9 EXERCISES

1. Howisthe President of India elected ?
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Discuss the executive m@gﬁ&ﬁpgwers of the President.
Explain cmergency powers of the President,

Discuss the position of the Prime Minister,

- Distiriguish between the cabinet and the Council of Ministers,

Describe the powers and Position of the Govemor.

Write short notes on the following :
(@) Impeachment of Président
(b) - Collective responsibility
(¢) Individyal responsibitity
(d)  Vice-President '

CHOANR SR SHERNRT
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CHAPTER VI

- Judiciary : A General Profile

The security and welfare of the average citizen
depend on the prompt, certain and impartial
administration of justice. It is the judiciary which
is the shield of innocence and the impartial guard-
ian of every private civil right. Since administra-
tion of justice is the exclusive function of the
modem state, the judiciary occupies asignificant
place among the organs of government. In fact,
the freedom of the individual becomes meaning-
less unless the mechanisms of justice are so
constituted as to ensure impartial administration
of justice.

The chief funciions-of ihe judiciary are to

the respective powcrs of the several branches of
government, their relation to one another and o
individual citizens. In short, the nature of judicial
functiondemands that the judges ought to possess
great legal acumen, faithfulness to the constitu-
Lion, firmness of character and, above all, honesty
and independence. _
In monarchical states the independence of the
judiciary is essential 10 protect the people from
the arbitary interference and oppression of the
ruler and also to prevent the judges from being
reduced to-a position of subserviency to the ex-
ecutive. In republics, the independence of the

ascertain and decide upon rights to punish cﬁg_}&% “j'udiciary i$ also necessary for protecting the

and protect the innocent from injury and usurpa-
tion. Inall countries the judiciary applies existing
law in individual cases. But in countries where
laws have been codified, as in England and the
United States, the judges not only interpret laws
but also make them. Where the letter of the law is
silent, the judges are called upon to attach to it the
-meaning which may be considered reasonable
and consistent with “the general principles of
morality and public policy. The decisions given
by them become precedents for future cases of
similar type. The functions of interpretation call
for high legal ability because each decision given
becomes a precedent determining for the future

constitution and laws against encrochments in a
partisan spirit and in terms-of tyranny of action.
When grave political issues exéite partisan feel-
ings, the courage and uprightness of the judges
become supremely valuable 10 the nation.

Structure _
In the judicial system of every coimtry the
_generally two_sels of courts, namely civil and

criminal, The civil courts have a supreme court at
the head and 5o also the criminal courts. Below
the highest courts, there are lower courts with
definite jurisdiction both pecuniary and temito-
rial.




Functions

v The primary { unction of the _]UdlClar_y_}b tohear
and decide dispuies. In accordance with the tec-
ognised procedure, namely, production of ¢vi-
derice, examination of witnesses, eic., the courts
determine the facts of a case. Once the facts are
ascertained, the courts are simply (0 apply the
appropriate law and give a-decision.

Very often the judges find it difficuit to select
the appropriate law for application to a particular
case. Owing to ambiguity of language, .the mean-
ing of law may not be very clear. The judges are
then called upon to decide what was the original
intention of the legislature. More importantly, a
new situation may arise which is not covered by
existing laws. In such an event it is the duty of the
judges to call for a judicial legislation. Such

judicial legislation is characteristic of common

law in states like Great Britain.

The judiciary in some countries also takes parl
in the administration of law as it is calied upon to
give an .authoritative interpretation of the law

even in the absence of any actual dispute. Thus, in .

Canada and India, the Supreme Court may give

advisory opinionson cofftitutional questions which -

would enable the executive to settle constitu-
tionan] issues before administrative enforcement
of a legislation starts.
Normally, the courts are set in motion only
when someone comes forward complaining thata
wrong has been done. The courts are usually
found to perform certain other miscellaneous
functions which are, strictly speakinig, non-judi-
cial in character. Thus, for instance, the courts
“sométimes grant licences of deceascd persons
and appoint receivers.
- In a federation, the judiciary is called upon to
play a vital role. As a federation involves division
‘of powers between a central government and
number of state governments, each of which is
: supremewnhm its own sphere; the courts, in such '
a sxtuanon; are to see that the governments work
Wllhm melrconsumuonallumts andrespectthem

notes¢ S
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Judicial review

The doctrine of judicial review is a unique inng-
vation of American constitutional genius.
fers to judicial competence (0 review exectutive
enforcement of legislative Dnac%)m
judicial review is linked up with a federal system,
:here is hardly any necessary connection between
the two.

. A constitution may embody the institution of
judicial review either explicitly or implicidy. In
the United States, the principle of judicial review
is inherent in judicial power. In consequence,
there has developed in the United States the
doctrine of judicial supremacy. The supremacy of
the -constitution of India is imiplied; as all the
governments operate under the authority of the

“constitution. Obviously, therefore, if any institu-

tion transgresses the limits setby the constitution,
the courts would have the power to examine such
acts. Any action either by the legislature or by the
executive in contravention of the provisions of
the chapter on Fundamental Rights can be de-
clared void. The scope of the judicial review in
India is, however, limited. The Supreme Court of
India, while interpreting a law, will not itself

legislate. It will not question the reasonableless of

any law except where the constitution has ex-
pressly authorised the court to exercise the power.
Normally, it works according to procedure
esteblished by law.

No-doctrine of judicial review has been sub-
jected to serious criticism. It tends to elevate the
judiciary tothe rarik of super-legislature. Strangely
enough, the Supreme Court of the United States,
sometimes, through a simple miajority of five to
four, seis aside a measure passed by an over-
whelming majority of the ¢lected: represeniatives
of the people. Furthier; the execise of rsviewing

- power by’ the supreme court has obstructed the

passage of progreste socnal legxslanon in the
United States: .
Despne ity blennshes, lhe institution of ]lldl-

cial revxew has also its uuhty Under a wmten

%ﬂ%&. }rﬁﬁr \



AR

55

sixty-iwo. A fong jufixclai career naturally allows

the judges to become acquamtcd with judicial |

precedents.

The security of tenure is essential for the
‘independence of the judiciary. The judges should,
therefore, not be removed on flimsy grounds, If
they fall victims to the whims and fancies of the
executive, they can hardly serve the ends of
justice and inevitably tend to lean on the execu-
tive for security. Thus a good behaviour tenure
means in Great Britain that the judges shall bot be
removed by the Crown except upon an address of
both houses of Parliament. In the United States
the usual practice is to remove the judges through

- impeachmest. In India a judge of the Supreme
Courtor a High Court can-be removed only on the
ground of proved misbehaviour or incapacity,

In order to ensure independence of judiciary
and eliminate the possible misuse of authority, it
is advisable that the judges should not practice
after retirement. Any judge who practices law
after retirement may not remain quite fair in the
discharge of his duties while in service. This
hampers the independence of judiciary. The judges
of Supreme Court of India are not therefore al-
lowed to practice after retifement,

Qualification

The nature of the judicial function entails techni-
cal competence. Hence the fiidges must have
requisite qualifications. The usual practice in
almost all the countries is to appoint judges from
among mong the distingnished members of the. legal

rofession. In India, for instance, the constitution
provides that to be a judge of the Supreme Court
a person must have been a judge of a High Count
of a Ieast five years standing or the person con-

_cemnedi is, in ﬂmdgmnen of the the President, a distin-
Adeéiqatcsa,léfy

An’ adequate rémuneration: of the judges is a
necessary pre-condition of the indepenenée and
integrity of the judiciary. Properly qualified and

no¥ esc\V®
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_efficient men will ot be attracted to the bencn
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Supreme Court at Rs: 000 per momh and that
-of the judges at 000 per ‘month. Also, the
mmances and other rights and privi-
leges of a judge cannotbe altered to his disadvan-
tage. However the salaries of the judges in India
may be reduced by Parliament during a financial
emergency proclaimeéd by the President.

SAFEGUARDS AGAINST EXECUTIVE
. ENCROACHMENTS

The administration of justice which is the vital

task of the judiciary is largely determined by.the

degree 10 which the judiciary is immune from

executive control, Itis the object of judicial func-

tion to save the citizens from executive encroach-

“ment. Under British rule in India, it was abun-

dantly made cléar by the role of the district
magistrate who combined in himseif the dual
functions of an execative and a judge, Even the
subordinate magistrates who used to try the bulk
of the criminal cases were directly under the
control of the executive authority of the district
magistrate. Insuch circumstances the judges could
hardly hold the scales of justice even handed.

To ensure the independence of the judiciary,
tHe Indian constitution took _special care. The
constitution authorised the Suprcme Court to
have its own establishment over which it would
have complele control. Thus the officers and
servants of the Supreme Court are appointed by
the Chief Justice or any other judge or officer
whom he may direct 1o do so. The court deier-
mines the conditions of service of these officers
and servants. Also, all the expenditures pertain-
ing to the maintenanee of thé court establishments
are charged on the Consolidated Fund of India.
The constitution has further ensured the inde-
pendence of the court by making all the actions
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consttuton from w}uch the organs Qf govern- -

ment derive their powers, there must be a final
arbiter to se¢ that each of the organs keeps to its
constitutionally demarcated area. Judicial review
affords protection against legisiative excesses
and executive arbitrariness. There is an additional
“reason for judicial review in a federal system.

There is a need for an authority to keep both the
national and state governments within their proper
constitutional spheres, toresolveconflictbetween

them and settle disputes.
Independence of judiciary H

The independence of the judiciary depends upon
three factors : (1) the incentives to meritorigus
men 1o joinit; (2) the method of selecting them;
and (3) guarantees for the independence of the

judges when inted. The inducements are
good salary, permanence in office and social

status. The tenure of judges in the majority of
modem states is permanent. They hold office’in

“good behaviour” tﬂl not found guilty under any

laws of the country..

~ As democracy necessarily implies popular
control of the institutions of government. Thus
complete independence of the judiciary may seem
to be apparently impossible and undesirable. The
very nature of judicial functions entailsindepend-
ence of the judiciary. The administration of jus-
tice is iis vital task. Justice which is the soul of the
state must be administered without fear or favour.
Hence the judiciary should remain as far as pos-
sible outside politics. In interpreting laws and
administering justice, the judges must be impar-
tial and honest, Integrity, probity; and wisdom age
some of the high qualities which should charac-

teristise the judicial mind. The vital need is to
organise the judiciary properly. The appomnnent
and tenure of the judges; their relations to other
agenciesof governiment—these and other similar
considerations are impoftant- in maintaining the *
mdepcndence and mtegmy of the jndxmary
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ORGANISATION OF JUDICIARY

The independence of the judiciary ina democracy
depends upon a number of factors. The degree of
independence enjoyed by the judiciary is largely
dependent on the mode of its organisation. In thg
modem states. the judiciary may be organised in
three dszerent ways: (1) it may be elected by the

leglslaturc (2)itmay be elected by the people; or

(3) it may be appointed by the executive.

" The system of popular election exists in many
of the states in the USA. The obvious defect of the
system is that the masses hardly possess the
requisite capacity to test the qualifications of the
person which may make him an éfficient judge.
They often elect incapable judges who thus ap-
pointed seek to win public approval and as such
make themselves poor judges indeed by playing
to the wishes of the populace. Election by the
legislature is a shade better, though open to simi-
lar defects. In the election by legislature the party
politics come into play. It thus discourages the
qnalmes of fairness and reasonablenss. In such a
situation, judiciary may function uhder the con-
trol of the fegislature, The system of appointment
by executive has been found by practice to be
most satisfactory, if combined with provisions
for independence of the judiciary after appoint-
ment in terms of security of office, etc. This
system has been adopted in most of the states.

Tenure

Regarding he tenure of the. ju_;lg'esf,j opinions-and

- practicés widely differ. In most of the American

states, the judges hold office for limited: terms.

- The federal judges in the Unifed States, however,

hold office during good Behaviour. Although the
Indian constitution does not provide for life ten-
ure, the existing provision provides” for a long
tenure. For the Supreme Court judges hold office

until they complete the age of sixty fivéand for

the High Court judges this lmmthas been set at



and decisons of the pudges mgher ofliosl capac-
ity immune from cnticisn,

As one of the chief functions of the judiciary is .

1o protect the citizens from executive encroch-
ment, 1t must be separated from the executive.
The executive, as in (Great Britain or India, may
have the power of appointing the judges: yet the
power of disrmssal of judges must not be en-
tmsted to the executive authority.

Sometmes the cxecutive is permitted 1o con-
sult the judges and seek advisory opinion of the
courts on constitutional questiq\ns. For example,
under the Indian constitution, the President has

_ the power 10 consult the Supreme Court. Such

provisions, the critics argue, might bring the
executive quite close to the judiciary and unduly
strengthen it. Still, however, in modemn times the
executive which is burdened with heavy respon-
sibilities must nécessarily consult the courts to
ensure successful 1mplementation of policies.

It is almost a recognised public law that the
chief executive should be exempied from the
jurisidction of any ceurt or magistrate so long as
he remains in office, For instance, the President of
the USA is immune from judicial control. But hé
is responstble to the Senate when that body be-
comes a court for the specific purpose of trying
the President in cases of impeachment. But, as
soon as he becomes an ordinary citizen divested
of public office, he is subjected to the control of
the judiciary as a private individual. At that time,
the orders and regulations issued by the President
may be scrutinized and even declared invalid if

anybody questioning their validity applies to the -

court for redress. The subordinates of the chief
executive, however, are not exempt from the
jurisdiction of the judiciary. The courts may freely
cxercise control over them whenever they are
found guilty of violation of rules of the constitu-

tion. Even the fact that'they acted, according to .

the orders of the President, cannot be a defence in
their favour. Thus it is evident that as the chief
executive has to carry on administration largely
through the subordinates, the judiciary has

ssderecily alarge measurs of control on the actvi-
ties of the executive.

Judicial independence of the executive, it is
sometime suggested, is viclated when the execu-
tve 1s given the prerogative of pardon. In India,
for instance, the power 10 grant pardons, elc., has
been given to the President and so also to the
Govemor in a State. :

Ithasbeen contended that the executive should
notbe given supreme authority as thatmay lead to
tyranny. It has also been argued that, if the execu-
tive 15 controlled by the judiciary, the efficiency
of the executive may suffer. If a water-tight divi-
sion of function is attempted, unfiecessary con-
flicts between the judiciary and the executive are
bound to occur. The need, therefore, is of bal-
anced parinership between the two.

JUDICIARY AND THE LEGISLATURE

According to the principle of separation of func-
tions, the legislature makes laws and the judiciary
interprets and applies those laws o specific cases.
But sometimes one usurps the functions of the
other and as such has some controlling influence
on its activities.

In certain countries the judiciary is entitled to
declare the laws passed by the legislature as nuil
and void when these laws are found to be inexcess
of the powers vested in the legislature by the
written constitution. In the USA the judiciary is
reaily the coustodian of the constitition. In Eng-
land and France, however, any law enacted by the
legislature cannot be invalidated by the taw courts,
for in these countries the political sovereignty of
the people as expressed through the legislature is
regarded as inviolable. Besides, the judiciary by
its interpretations of law and their application w0
particular cases creates rulings and conventions
which are practically regarded as laws.

Legislature exercises certain functions of the
judiciary. In. England, the Upper House of the
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Legisiature, ie., the Hoyse of LY(}r(Is, acts as
supreme court of appeal. The Senate in the USA
constitutes itself into a tribunal to ry cxecutive

officials charged by the Jower house of the legis-

lature.

Usually, under a written constitution which
defincs the scope of legislative authority, the
judiciary is authorised-to indicate the limits of the
laiter. In a federation, on the other hand, Lhe
Judiciary which is the custodian of the COnSstitu-

EXERCISES

SRR

(a) Judiciary and Executive
(b) Judiciary and Legislature

ten determines the wrea of competence of
different avthoritics under the constitution. What-
ever might be the merits of judicial supremacy in
afederation, the judiciary in a unitary state should
not be empowered always to thwart the will of the
legislature. A written constitution is sure (o re-
[ect the spirit of the time when it was framed. To
deprivethelegistature of 1he opportunity to change
the laws i accordance with changes in circum-
stances 18 to block the way to progress.

.. What do you understand by ‘Independence of Judiciary'? How can it be secured?
What are the different ways in which the judiciary is organised?

Enumerate any three functions of judiciary in the modern siate.

Explain any two merils of Judicial Review.

Discuss the relationship of the followin




CHAPTER VIiI

Judiciary in India

JUDICIARY HAS an important pasition in In-
dia’s federal systemJngsMiualor be-

tween the two sets of government, the Union and
" tTu, Siates. But unlike othér federations, India has
“asingle, unified Judicial system. Atthcapexisthe
Supreme Court of India. Then there are High
Courts at the state level and subordinate courts
below them.

Supreme Court

At the apex of the judiciary in India there is
Supreme Court of India, consisting of a Chief
Justice of India and 25 other judges appointed by
the President, The Parliament has the power to
prescribe the number of judges. It is the highest
and final court of appeal in the couniry.

Qualifications and emoluments

A judge of the Supreme Courtis appointed by the
President after conSultation with the Chief Justice
of the Supreme Court and holds office until the
ageof 65.

For appointmeht as a judge of the Supreme
Court a person must be acitizen of India and must
have been at least for five yéars as judge of aHigh
Court or of two or more stich courts in succession
for at least ten years or he nitist, in the opinion of

T rels Lo Alotinemiched inrise PI'OV'ISIOH

has aiso been made for the appointment of a judge
of a High Court as adhoc judge of the Supreme
Court and retired judges of the Supreme Court or .
of High Court to sit and act as judge of the
Supreme Court. The constitution debars a retired
judge of Supreme Court from practising in any
court of law or before any other authority in India,
The Chief Justice of India receives a monthly
salary of Rs.10,000 and other judges of the Su-
preme Court Rs.9,000.

-

Removal o

The judges of the Supreme Court can be remove:
from office by the President only after an addres
by each housc of Parliament, supported by mor
than two thirds majonty of members present an
voting, has been presented to the President in th

. same session for removal of the judges on th

ground of proved misbehaviour or incapacily.

Jurisdiction

The Supréme Court in India exercises onging
appellate and advisory jurisdictions.




1t exclusive original jurisdiciion deals with
disputes (1) betwéen the Government of Indiaand
onc ar more states; {2) between the Government

of India and any state or states on the one sideand

On¢ or more states on the other, or (3) between two
Or more states inter se, if and in so far as the
dispute involves any question on which the exis-
tence or extent of alegal right depends. However,
disputes arising out of the provisions of treaties
with the former Indian states or to which any such
states is a party are excluded.from the original
jurisdiction of the Supreme Court.
Theappellate jurisdiction of the S upreme Court
coversthree types of cases : (1) constitutional, (2}
civil, and (3) criminal. In constitutional matters,
an appeal lies to the Supreme Court from the
decision of a High Court whether in civil or

criminal proceedings if the High Court certifies

that the case involves a substantial point of law as
to the interpretation of the constitution. In civil
cases, an appeal lies 1o the Supreme Court from
the judgement, decree or final order of a High

Court if the High Court certifies that the appeal

involves a substantial question of law. In criminal
=a5¢s, appeal lies 1o the Supreme Court from the

lecision of a High Courtif the High Court (@) has

n appeal reversed the order of acquittal of an
iccused person and sentenced him 1o death, (b)
1as withdrawn for trial before itself any case from
Iny court subordinate to its autherity and has in
such trial convicted the accused person and sen-
‘enced him:-to death, or {c) certifies that the cage
s fit for an appeal to the Supreme Court. The
yupreme Court can itself give special leave to
ippeal from the judgement of any court or tribu-
~ialinthe territory of India. Parliamentcan, by law
xtend the appetlate jurisdiction of the Supreme
court. - C : -
! The Conistitution has also given the Supreme
lourt certain. advisory functions. The Presidént.

an refer to'it any question of law or fact whichis-

onsiderable public importance for its opinion,
Inder this jurisdiction even those dispjtes which

ivolve an interpretation. of the treaties and.

agreements of the former Indian staies can be
referred to the Supreme Court for iis OpInion.

An important function of the Supreme Court is
o act as the guardian of the Constitution. The
Constitution has clearly defined the functions of
¢ach organ of the government each organ has o
function according to the provisions of the Con- -
stitution. Every law enacted by Parliament ora’
State legislature should be in consonance with the
provisions of the Constitution. To check this
Supreme Court has the power of Judicial review.
Under this power it can examine the legislative
enactments and their constitutionality. If any law
violates the Constitution, the Supreme Couri can
declare that law invalid. Thus, the Supreme Court «
can examine the validity of any order of the

“executive orany law of the legistature. Tt is in this

sense that it has been described as the guardian of
the Constitution.

The Supreme Court is also the guardian of the
liberties and fundamental rights of the citizens of
India. The Court can declare a law passed by any
legislature null and void if it encroaches uponthe
fundamental rights guaranteed to the people by
the Constitution. ‘The Supreme Court.can issue
writs in the nature of habeas corpus, mandamums,
prohibition, quo warranto and certiorari and the
tike for the enforcement of fundamental rights.
The Supreme Coirt has been empowered to re-
view laws passed by the legislature and declare
them unconstitutional if they contravene any
provision of the Constitution. It is for the Su- -

preme Court to declare what the pmViSiQns ofthe’

Constitution mean. The Supreme Court haspower
to.review any judgements or order made by it
catlier. In other words, the Supreme Court is the
custodian. of the Constitation and the highest

forum for its interpretation, ..
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Supreme OIS 2 court gf' record. Ity deci-
sions and judicial procesdings may be presented
before any court for the purpose of evidence.

They are cited as precedents. They can not be

challenged in any court. The Court has the power
i punish for its own contempt. '

s

The High Court

At the state level, the highest court is the High
Court. It consists of a Chief Justice and some
other judges. The number of judges is to be
determined by the President of India from time to
time.

The states of Andhra Pradesh, Assam (in
common with Nagaland, Meghalaya, Manipur
and Tripura, Arunachal Pradesh, and Mizoram),
Bihar, Gujarat, Himachal Pradesh, Jammu and
Kashmir, Karnataka, Kerala, Madhya Pradesh,
Maharashtra, Orissa, Punjab (in common with the
state of Haryana and the union territory of Chan-
ligarh), Rajasthan, Tamil Nadu, Uttar Pradesh,
West Bengal and Sikkim havé each a High Court.
I'he jurisidction of Bombay High Court extends
t0 {joa also. There is a separate High Court for
Deihi. For the Andaman and Nicobar Islands the
Calcutta High Court, for Pondicherry the High
Court of Madras and for Lakshadweep the High
Court of Kerala are the highest judicial authori-
iies. In Dadra and Nagar Haveli the High Court of
Bombay is the relevant Hrgh Coust. There are 18
High Courts in India, A\

The Chief Justice of a High Court is appointed
n/ ihe President in consultation with the Chief
Justice of the Supreme Court and the Governor of
fir> State concerned. The procedure for appoint-
ing other judges is the same except that the Chief
Justice of the High Court concered is also con-
saticd. They hold office untill they auain the age
of 62 years and are remavable from office in the
samC manner as a judge of the Supreme Court.

Qualifications and emoluments

A personto be appointed as judge of a High Court
must possess certain specific qualifications. He

MUSE be 2 ciizen of india. He must have heid 2
judicial office in the territory of India for at least
len years or he should be an advocate of a High
Court or of two or more such courts in succession
for at lecast ten years. Alernatively, he, in the
opiftion of the President, hasto be a distinguished
jurist.

The Chief Justice of a High Court in a state
draws a salary of Rs.3,000/- per montlr and other
judges get Rs.8,000/- per month, apart from vari-
ous other allowances. The service conditions of
the judges cannot be altered o their disadvantage
during the course of their service-except in the
case of financial emergency. Liké the judges of
Supreme Court, the judgesof the High Courthave
been given complete security of service. A High
Court judge may be transferred from one High
Court to another by the President after consulta-
tion with the Chief Justice of India.

Jurisdiction

The High Courts have original jurisdiction in
such matters-as writs and appellate Jurisdiction
over ali subordinate courts in their jurisdiction.
Every High court has the power to issue to any
person or authority, incleding any government
within its jurisdiction, directions, or orders in-
cluding writs which are in the natre of habeas
corpus, manda (Djti 2 WaArranto
and certiorari or any of them for enforcement of
fundamental rights conferred By Part 11 of the
Constitution and for any other purpose.

- Election petitions challenging the elections of
Member of Parliament or Member of State Leg-
islative Assembly or other local bodies can be
filed in the concerned High Court.

The High Courts, have appellate jurisdiction
in both civil and criminal cases against the deci-
sions of lower courts. They can decide revenpe
cases also. Appeal can be filed against the deci-
sion of a sessions judge if the accused has been
sentenced to imprisonment for 7 years or more.
Capital punishment given by sessions judge is not
executed unless it isconfirmed by the High Court.




In the State, all the Coirts ang Tribunvork
under the High Court. The High Court ensires
that the Courts and tribunals. do not excercise
powers beyond their jurisdiction. The Chief
Justice of a High court is consulied in the appoint-
ment and promotion of District and Sessions
Judges and other appointments in judicial serv-
ices in the State. The High €ourt exercises both
judicial and administrative snperintendence over
the subordinate Courts. The High Courts, like the
Supreme Court, can declare any law of the States

or order of the executive as invalid, if itis against .

the provisions of the Constitution or there is an
infringement of Fundamental Rights of the people.
Every High courtis a Court of record. Subor-

dinate Courts are bound to follow the decisions of

the High Courts. Its proceedings and decisions
are referred to in all future cases. It has the power
to-punish for contempt of Court. :

A High Court stands at the apex of the judicial

| system in a State. It supervises the working of all

subordinate courts and frames rules and reguia-

" tions for the transaction of business. It can also

examine the records of its subordinate courts.
However, it does not have any power of superin-
tendence over any court or tribunal under any

~ military law.

~ Subordinate courts

* The organisation of subordinate courts through-

H
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. out the country is generall);'?"uhifonn. There are

two types of law courts in every district, civil and
-criminal courts. They function under the superin-
tendence and control of the ngh Court of the
State.

The Court of the District Judge is the highest

¢ Civil Court in a district. This court decides the
i cml and criminal cases. When the judge decides

vil ¢ases he is called the District Judge and
when he. déal 3 with criminal cdsés, he is called the
sssions Judge. He is appointed by the Governer
of the Sta:c in consulzatlon with the Chief J ustice
of the ngh Court The Dlstrlct Court hears the

appeals agamst th& decwlons of the sub-;udges It

RPN

oresc

hears cases relating 1o the dispuies of property,
marriage and diverce. The civil courts exercise

~ jurisdiction cver such matters as guardianship of

minors and lunatics. Besides the District Court,
there are Courts of sub-judges, Munsiff Courts

and Courts of small causes. In a district crimina;

cases aré heard by the Court of Sessions Judge for
his court is compeient to award punishment sanc-
tioned by law. It hears appeals from the subordi-

.nate criminal courts. Below the District and the

Sessions Courts are the Courts of First Class
Magistrate. In metropolitan cities like Delhi
Bombay, Calcutta and Madras these magistrate
are called Meiropolitan Magistrates. Besides this
there are courts of second cIass and third clas‘
megisirates also.

Revenue courts

Landrevenue is an important source of inconi_c of
the Govermment. The Board of Revenue is at the

_ apex of all the revenue courts: Under the Board of

Revenue are the Commissioner’s Court, Court of
Tehsildar and Nayab Tehsildar. Each district has -
separate courts for its land revenue system. Every
dispute related with land revenue first comes
before the court of Tehsildar. An appeal against
the decision lies in Court of Collector or Deputy
Commissioner. Thereafter an appeal against the
decision of Deputy Commissioner’s court can be
made in the Court of Commissioner.

Further appeals can be made to the Board of
Revenue whlch is the highest court of land in
revenue matters.

Lok adalats and public interest litigation
system .

- For pmvxdmg speedy and cconomlcal justice 10
the poor and the dowmroden some new

s B R L AL e S




programmés_have' recenr}; been inroducied
the country like legat aid, Lok Adalats and public
interest litigation. The basic idea behind the
scheme of Lok Adalats is to eliminate delay in
imparting justice and to speed up clearance of
pending cases as sooras possible. The Lok Adalats
resolve cases which have not yet gone to the

courts or are pending in the cours. Lok Adalat

which met in Delhi in January 1989 decided 531
cases in a single day.

The Supreme Court has also opened a new
chapter on public litigation, where merely on a
post card or application the complaints are regis-.
tered and necessary orders passed. Thg griev-
ances of weaker sections, bonded labourers,
women and children, have been given due impor-
tance under this scheme.

Independence of judiciary

Independent judiciary is necessary for the protec-
tion of rights and fréedomn of the peopie. The
Constitution of India has made provisions to
ensure the independence of judiciary and to keep
judges away from political and other influences.
The judges are appointed by the executive on the
basis of the prescribed qualifications and legal
competence. They can not be removed from their

office at the whims of the executive. Judges are -

appointed for a fixed period. They donot function
under the fear of loosing office. Nodiscussion on
the conduct of a judge in the discharge of his

official duties can take place in Parhament of
state legistatures unless the proposal o remove
him from the office is brought before the House.
Their salaries and other allowances can not be
voted by Parliament of the state legisiatures. The
objective is 1o ensure that their behaviour and
functioning does not come under criticism. The
salaries and allowances cannot be changed or
reduced to their disadvantage unless there is a
declaration of emergency which the President of
India is empowered to do so.

The Attorney-(}enerai C=

The President appoints a person as the Attorney-
General, who is gualified to be appointed as a
judge of the Supreme Court to advise the Govern-
ment of India on legal mattersand to perform such
other duties of a legal character as may from time
to time be entrusted to him, He has the right to
speak and otherwise 10 take part in the porceed-
ings of either house and to be 2 member of any

Parliamentary Commititee. He is not entitled to

vote.

The Comptroller and Auditor-General

There is a Comptroller and Auditor-General of
India who is appointed by the President. He is
only to be removed from office in the like manner
and on similar grounds as a judge of the Supreme

" Court. He exercises generai control over the

accounts of the Union and State Governments.
His dauties and powers are prescribed by a law,
made by Parliament. His reports submitted to the
President and the Governors of States are laid
before each house of Parliament and the legisla-
ture of States respectively. He is not eligible for
further office either of the Union or State Govern-
ments once he has retired.
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® EXERCISES

Describe the composition, jurisdiction and powers of the Supreme Coyry,
Describe the composition, jurisdiction and powers of the High Court,
i procedure through which a j udge of the Supreme Court can he removed.
Write short fiotes on the following '
{I)  Supreme Court as a protector of fundamental rights
(if)  Supreme Court as a court of records
(iil)  Subordinate Courts at the district Jeve]
(iv)  Revenue Courts
(v) Lok Adalats
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A Bureaucracy—A General Profile :

THE WORK of modem governnrent has twe

closcly integrated aspects. Onc is formulation of

a blue-print for the operation of the gOVCInment,
and the other is conduct of administration within
its framework. The political exccutive controls
administration, the detailed working of which is

~ leftto the permanent officials of the government,

known as civil service or bureaucracy, They

implement the policies which the political cxecy-
~ ‘live decides. '

Burcaucracy or civil service is a body of pro-
the civil affairs of astaic’in a nonpolilical capac-
ity. Traditionally this body. is contrasicd with
other bodies serving the statc on 4 full-term basis,
such as the military service, the judiciai scrvice
and the police service, A civil servant belongs 1o

2 body of persons who are directly cmployed in

the adminisiraiion of e intermal AITairs of the
state and whose role and status aré not palitical,
ministerial, military or constabulary.
" Centain characteristics are common 1o all civil
services. Most civil servants become skitled pro-
fessionals in a branch of public administration.
They arc regarded as the professional advisors to
thosc who formulate state policy. To this extent
Cvery counlry expects its civil servants to be

impartial and neutral, their role being to advise,

fessional, fuil-time ofri'g‘_;?:_:_'s_' érg_gp_o_ygj__tp handic’

-

wam and assist those responsible for state policy
and when the policy has been decided, 1o provide
the organisation for its implementation. C ustom-
anly, civil servanis are protecied from public
blame or censure for their advice. The actof their
administration may, however, be subject o spe-
cial dicial controls.

Civil scrvices arc organiscd upon standard
burcaucratic fincs, in which a chain of command
stretches in a pyramid like fashion from the high-
st o the lowest cadre. The command implies
obedicnce to the lawful orders of a superior. The
hicrarchy of officers is marked by fixed pOSItions,
with weil defined dutics, specific powers, salaries

and privileges. L _

The term civil service was first uscd in British
administration in India and was popidariscd by.
fSIFC?HcEj_‘[ggM a hittle more than a century
2go. when the principle of open compctitive
Cxamination was intreduced in Great Britain the
phrasc “civil service” was also mentioned over
there and was applicd to the officials servin g the
statein a professional capacity, excepl for thoscin
the military and judiciat services.

Asused inGreat Britain and 10 4 certain degree
cisewhere, the tefm “civil service” refers to offi-
cials serving the central govemiment or its ayen-
cies rather than Jocal units_of_government.




Basically, however, the term civil service identi-
fiesthe expanding corps of trained manpower that
‘must be maintained by every modern polity to
cairy out government functions. Invariably, the
civil service plays a crucial role.in the operation
of modern government systems whether in west-
ern.or non-western states. In all of them, the civil
service is the core of modem government.

Requisites

Certain requisites can be identified for the estab-

lishment and maintenance of any civil service

system. Some kind of legal pasis for the system
must be provided. This may be largely customary

- and ‘uncodified. Another common feature is pro-

vision of a personnel agency or agencies charged
with responsibility for maintenance of the sys-
tem, ’

A developed civil service sysiem calls for the

 installation of well-established procedure for the

conduct of common personnel ransactions, s such
‘as selection, poromotion,compensation, perfortm-
ance cvaluation, discipline, etc. The system must

“also provide siatus guarantees and establish can-
nons of conduct for civil servants;

" The relationship of the civil service to.other
instruments of govermment and to outside interest
groups is a topic of concemn in any political

system. In-western democracies the role of the -
bureaucracy is fairly well defined and the prob<

Jeifi is essentially one of majntaining an existing

2 Bél_énce which has been worked out over a long

period of time.. -
' Need_‘.ai'jx_i_d rational ;‘/

The inicrease in the fanctions of govemment and

ing complexity of the administrative
e ritade it pecessary to have a profes-
vil service. It consists of technically
Persons who enter the service of the state
iain T office, irrespective of change of
* till they attain
& appointment of permanent, technically

es.cO®
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qualified officials also relates to the desire 10
increase efficiency. To enable the service o give
all their time, energy and attention to the business
of the state, provision has been made for pension,
not only to themselves after their retirement, but
also in some cases to their families and depend-
ents.

Administration and political executive

Administration today is a highly technical job
which temporary political executive is not ex-
pected to master. The civil servants possess the
technical equipment necessary for efficient ad-
iministration. Evenin the matter of decisionmaking
the senior civil servants furnish all pertinent in-
formation and necessary advice in the light of
which the political executive takes a decision.
The political executive provides the popular ele-
ment, and the civil service supplies the expertise .
int the functioning of the government. The effi-
ciency of the governmental machinery depends
very miich upon the quality of and undefstanding
between these two branches of the executive.
The growing importarice of civil service isa
significant factin modern politics, The increasing

importance of civil service can be ascribed to
“three factors : the highly technical natare of

‘governmental operations, the realisation of social
_advantage of division of labour, and immense
\ increase in the activities of government. The need

' tor technical skill i the actual operation-of the
administrative machinery and the growing aware-
ness of the benefits of specialisation in public

~nanagement have led to the establishment of a

permanent professional class. The great exten-

sion of the activity of the government in amodern
welfare state has immensely increased the 1oad of

administiative work which, in tam, has led 10

employment and alarge number of civil servants.

Civil service today as measured by the quality of

its work and its number occupies an enviable.

Thé age of retire-__ position of paramount importance in modern .

politics.
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Historical perspective

The professxonai civil service was instituted n
England in 1855, when the Civil Service Com-
mission was established. This body arranges

entrance examination for candidates for afl open-
ings in the civil service. There are two classes of

civil service—executive and administrative, The

fundtlon of the executive class is to perform the

_ miu_gg Officers of this branch are
recruited at the age of 18 or 19 after finishing a
secondary school examination. The administra-
tive class is supposed to be recruited from the
brilliant university graduates who enter the serv-
ice between the ages of 22 and 24. The present
personnel of the service, whether in England orin
India, is not experienced or competent in matiers
of industry, trade and finance which are increas-
ingly the concem of governmental direction,
In lhe United States of America the profes-

committes was appom:cd i1 1936 to devise means
for increasing the efficiency of the civil service.

Recruitment to civil service

States follow varying principles of organising
civil service. In some states certain categories of
civil servants are appointed by the political ex-
ecutive. They serve the administration for a tem-
porary period. But in most of the states the civil
servais are a permanent cadre whose appoint-

ment is beyond the competence of the political -

executive. The temporary appointment of the
civil servants by the political executive has some
undesirable consequences. It prevents the forma-
tion of 2 pool of administrative experience which
is essential for competent operation of the admin-
istrative machiniery. The insecurity of tenure will
frighten away men of competence and ability
from administrative service where permanent
livelihood is not amply secured. The spoils sys-
tem and political patronage result in filling the
public offices with incapable and inexperienced
cometimes. even corrupt persons. The

ansd

inevitable consequence is a tremendous dechine

_in the standard of public service. In the United

States, the debasement of the federal service by
the spoils system ultimately led to civil service
reform based on merit system. This has substan-
tially improved the standard of civil service in the
United States. The vast majority of civil servants
are not subject in their appointment to control of
the political executive.

The appointment of public service must be be-
yond the competence of the political executive.
The chances of nepotism in appointment must be
reduced to be a maiginal phenomenon. The prin-
ciple of open competitive examination conducted
by an independent service commission for en-
trance into public service seems to be most ra-
tional and satisfactory principle. The public serv-
ice commission in almost cvery modern state
enjoys an autonomus status and is not subject 1o
executive or legislative control, A member of the
Union Public Service Commission in India, for -
instance, can only be removed by the President

is entirely academic,

Jor h his provcd m:sbehawour Lhrough 2 special

commission. While 1 some countries like the

United States and England, the public service &
¢ommissions are the creation of the legislature, in
countries like India, the public service commis-
sions have been established under the authority of
the constitution, and as such thcy enjoy a distinct
constitutional status,

No uniform method of competitive test has
been evolved. The English method, for instance,
eréas the American Sys-
tem tend to be specific and practical. In the United

States, the civil service commission has some

relation to the nature of the candidate’s future job.
In English method the assumption is that a man of
intellectnal ability and mental alertness will not
find it difficult 10 acquire in a short span of time
broad knowledge of his specific work. Besides,
English method is based ort a belief that the civil
servant wlio will, in the course of his career,
become a narrow specialist, should possess an
academic cultural background. But the American
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system does not msrst on a broad academic quali-
fication as a conidition of entry into service. It can
draw its administrative class, not only from the
upper layer of society, but from varied strata of
the community. Hence, compared to Ehglish
system, the American system is said 10 be demo-
cratic. Withincreasing democratisation of educa-
tional privileges, the system of civil service in
England is also being increasingly democratised.

Classification of civil service

le servrcc can be classrﬁcd 1nto Lhree broad

whxch has 10 y shoulder greater reSponsrblhty and
take more initiative than the clerical class. Below
that there is the administrative class. This class
consists of highly competznt personnel who pro-
vide the necessary leadership and. drive 10 the

~whole range of administration. At the base there

is a clerical class of people who have 10 perform
purely- routine work. Thus, civil service s a
manylayered system where different grades and
ranks co-exist.

RE

The actual role of bureaucracy in the decision-
making process and policy formulation varies
from one governiental system to.another. Struc-
turally, a bureaucratic form’ of ofganisation €3
hibits a number of characteristics, the more im-
portant of which are being listed here.

(1) Division of labour ; The total task of the

Role and characteristics

" organisation is broken down into a number of

specialised functions.

(2) Hremrcky Hierarchy mamfcstsnself ina
number.of levelsof differently graded functionar-
ies in whlch supervrsron of the lower office is .

_done by the higher ones.-

(3) System of rules : The rights and duues of
the employees and the modes of doing work arc
governed by clearly. laid down rules.

4) Role of Spe(.‘tf c:ry Every role in the or-
ganisation is clearly cannarked with spccrf ic _;ob

descriptions. Organisational expectanons are
reflected in job specificity.

There are a set of behavioural characteristics
of bureaucracy which can also be desaribed here.
(1) Rationality : Burcaucracy represents a

rational form of organisation. Hence by defini- -

tion it Jeaves no room for irrationality. Deci-
sions are taken on strict evidence. Alternatives
are considered objecuvely to choose apath for
decision. _

(it) Impersonality : A bureaucratic form of
organisation does not entertain irrational sen-

timents. Official business is conducted with- -

out regard for persons. It is a nmachine-like
construct and as such it is characterised by
high degree of rmpcrsonahty -

(i) Rule orientation -
the organisation is achieved through formula-
tion of rules and procedures which lay down
the way of doing work. The cmployees are (0

-follow the rules strictly in the dlscharge of
their dutics. :
(\)Neutrality : Asa corollary of impersonal-
ity, this characteristic’ implies absence of bias.

' Burcaucracy as an instrument serves any kind
of political regime without being aligned 1o it
It has commitment to work only and to no
other value.

]
o o -k
Development administration %

“It will not be out of piace here 1o i‘dennfy the
characteristics of development administration, of
which burcaucracy is growingly becoming an
instruinent.

(1) Change orientation: The dm.mcl.wc mark

of development administration is its central con- .

cern-with socio-cconimic - change. This special

-orientation distinguishes” development admini--

stration from regulatory or general administra-

........

Depersonalization of

tion which is basically concerned with the 3 maxr}m

tenance of the status quo: LMW

) Resultorientation : Since changes have 1o

be broughl rapidly and within a definite time

homon dcvclopmcm admlmsu'auon has 1o be

v



ccsuit-orionted, iis performancs is overtly related
to productivily in s of increase in per capita
income, provision of health and welfare facilities,
etc. | |

(3) Commitment:Commitmenttochange and
concern for completing time-bound programmes
constitute the organisational role expectations in
development administration. Administrators are
expected to be involved and emotionally attached
to job they are catled upon to perform,

(4) Client orientation: Development admin-
sitration is overtly client-oriented, It has to be
positively oriented towards satisfying the needs
of specific target groups, so their satisfaction is an
important criterion for evaluating performance.

- The people in development administration are not

- passive beneficiaries. They are looked upon as
active participants in the public programmes,
Thus closer nexus between ‘public’ good and
‘administration’ is an essential attribute of devel-
opment administration.

(5) Temporal dimension : Development -ad-

ministration attaches special importance to time.’

Since socio-econimic changes have to be brought
about as quickly as possible, the time limit of ali
activities assumesconsiderable significance. This
1§ the essence of result-orientation,

Bureaucracy and development

The characteristics of @ bureaucratic form of
organisation can be reiterated as existence of rule,
division of work, hierarchical arrangement of
officers, selection of technically trained officials,
separation of ownership from management, ad-
herance of rights to offices and not to incumbents
and meticulous recording of administrative acts
in writing. Thus bureaucratic norms and essen-
tials of development administration go ill to-
gether in theory. In prictice, however, the in-
volvement of civil service in developmental tasks
is tending to change the nature of bureaucracy
itself, .

Development has to depend a lot on political
management, as the impulse for change comes

no)‘ L5c\Ue

anore often from the political leadership thag Irom
the clientle itself. To accept the supremacy of the
politician and to work along side him as 2 co-
partner in development enterprise are the inbuilt
requirements. of development administration.
Bureaucracy has to work very closely with the
people under the general rubric of service ethics
in development administration. Popular partici-
pation in development has to be looked at as a
resource and the bureaucracy has to elicit popular
support for developmental tasks. The traditional
concept of people as passive beneficiaries has -
thus to be replaced by the newer concept of people
as active participants. Corresponding behavioural
changes are needed to make the bureaucracy
change-oriented, result-oriented and people-ori-
ented. It is in this context that training of cjvil
servants has assumed much significance. The
change has yet 10 be achieved in India to a
considerable extent from a regulatory to a devel-
opment oriented bureaucracy.

Appraisal -

" Anonymity and impartiality constitute an 1mpor-
tant aspect of the nature of civil service achivity.

i

The growth © parhamemary /_democracy has
emphasized the need for cabinet 1 respons:brhty
The inevitable consequence 1S that the Civil §er-

vants have n6 responsibility for any policy of the
govermment. They are not personally blamed, nior

“are ey praised for any disaster or achievement
of the government. These are inevitably the lot of
the cabinet. The civil servants work behind the
cloak of ministerial responsibility. Thus they are
an anonymous anthority. Closely related to this is
strict impartiality of their work. As they have no
political responsibility for any policy of the gov-
ernment, they are expecied 10 be nonpartisan, In
theory, at least, politically, the civil servants are
neutral, as they are a permanent staff serving
temporarily elected political executive. Theyenjoy
a tenure of office which is independent of the fate
of the political executive. However, it is being
realised more and more that in the wake of
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growing poiiticisatiod neutrality oi‘theﬁgﬂ serv-
ice has growingly become more a myth than a
reality.

Democracy fails when a popular measurc,
because of administrative incompetence, is badly
executed. An efficient administration is (hus an
indispensable adjunct {o the democratic process
of .popular initiative in~decisions concerining
policy-making. Administrative efficiency de-
mands a continuous pool of competent personnel
who have made the service to the state as their
life-time profession. Thus the valuc of civil serv-
ice inthe managementand operation of the modern
governmental machinery has been greatly en-
hanced.

~But some people doubt whether civil service,
innovated for the purpose of meeting the demands
~of the old order state, can now be geared to the
dynamic needs of thc new welfare sysiem.

‘Administration by civil service is an intcHeciual
routinc. The traditional quatities of acivil scrvant
arcimpartiality and conscrvatism. But in modern
wellare system the administrator is expeeted 10
belicve zealously in a welfare programmme. Thus
the rigidity of outlook and conservatism in the
habils of the civil servants prevent the organic
intégration of administration with the structurc of
a wellare state. An administrator in this type of
state must be made to develop a new frame of
mind, flcxible and scasitive to the mﬁux of new
idcas. .-

Ttis worthwhile to mcnuon in this contex1 that
it is for this rcason that burcaucracy has com¢ to
acquirc a dccmvc connotation. w
reaucracy” is of recent French origin. In the 17th
century important branchesof administration were
-~ ‘entrusted 1o individual minisiers, cach of whom
~ "had aso-called “bureau” at his command in which

busmcss WaS uansaclcd by several higher and
- ‘acted as subordinates of re-
A3 lherc was frcqucnl changc

\ues-o"

interest of the state, This form of government was
contempruously ermed bureancracy. In every
modem state the highly complex business of
administration 1s now preferred by a host of
officials. This body is colicctively known as
burecancracy.

Burcaucracy refers to a special 1yp<, of formal
orgamsauon WhHose struciure has a number. of
‘specific characteristics. A hlghly developed divi-

sion of labour and: spcc:ahsduon of iasks 1SORE 01

_whcn we use the lerm in a positive SCnsc.

The emergence of burcaucmm type ofor organi-
sation in modern governments has laid the foun-
dation of a body of civil servants who work for the
government in terms of Hife time career. The very
presence of such a professional body of trained
men is expecied to exercise a ‘radonal” influcnce
on the cntirc decision-making processes, which,
however, docs nol always happen. ' _

Suill it is useful to remember (Rat there are six
constituents of a burcaucracy, These arc (1) cen-

rli‘ﬂ]l\dllon of control and 5upcrv1510n (2) safc-

guards for the independence of judgementof cach
‘member of the organisation; (3) kecping of rec-
ords and fite; (4) scerecy; (5) differentiation of
functions; and (6) qualification (or office.
Certain functions arc aliotied to regional or
local authoritics in every state. _Eu_t__;ﬁc_gg}l_rgl

- authority mustaclas an intermediary and integra-

tor belween technicalty and regionally differenti-
_ated functlions. A hicrarchy of officials is needed
to bring aboul unity of policy and pniformity in
administration, The hicrarchical system implics
fauttless subordination. Bui the principle of dif-
ferentiating and distributing functions fimits the
absolute domination of higher officials over the
members of lower rank:- A higher official -will
hesitale to reverse the decision of a lower off 1cml _
when he fecls that the latter has a belter. knowl:
cdge of the facts in detail. But at the same time:
there are in cvery administrative hierarchy some
rules of discipline. A gross breach of disczp!mc is
punished with degradation or. rcmoval from- of-

- fice. The punishment, howcvcr should not be . "
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awarded unti! one has been formally accused,
indicted, examined and pronounced guilty either
by a regular court or by a court composed of his
peers. Keeping of records and files has become
absolutely necessary in all forms of government,
. because precision and continuity are essential to
: effective administration. Officials have got a
tendency to follow precedents. Rigid adherence
to precedents give rise to red-tapism. Certain
amount of secrecy, also, has got 1o be maintained
by officials. The bureaucracy should be neutral
and independent towards political parties as far as
possibie.
Altogether thus bureaucracy, despite the nega-

UVE UTAge 1 Carmies 18 the backhons of o miekiera

staie, both democratic and non-demueratic. More

independent_and. nop-pantisan it is allowed to

remain in its functioning, the greater are the
chances of people getting a fair deal. Tt has,
however, to work within a system of checks and
balances so that political executive and admini-
stration can reinforce each other without becom-

ing a liability.

EXERCISES

Why is civil service necessary in a modern state?

What are the characteristics of bureaucracy? What is its role?
What are the different ways or organising civil service? Discuss.
Discuss in brief the important constitutents of bureaucracy.

AB RN

: ‘Write short notes on the following :
(1)  Anonymity of civil servants
(i) Bureaucracy and development

) &uemm_a
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CHAPTER X

Civil Service in India .~

AN IMPORTANT legacy of the British admini-
stration was the Indian civil service. The concep-
tion of an organised civil service originated with
the East India Company. The term was first used

‘by the East India Company to distinguish be-

tween the military and civil sectors of the com-
pany’s personnel. All along the British rule in
India, the members of the Indian civil service
developed their own traditions. It was a highly
trained professional service, characterised in the
main by intelligence and diligence. It was practi-
cally the sole repository of power. The Indian
civil service, in fact, became a ruling class out-

side the main currents of Indian life and feelings.

With the'transfer of power in 1947, the British

* rulers withdrew, but lefta well trained, competent .
and experienced civil service. The Government

- of India decided to retain the old administrative

structure with minor reorganisation and readjust-
ment. This was natural because the law and order

 situation in 1947 was very bad on account of

cornmunal disturbances. It was justified to con-
tinue with the old Brrush administrative system.

- The Indian Administrative Service (IAS) wasthe

continvation of the L.C.S. The 1..C.S: had come to

- acquire areputation for honesty and competence.

This was impossible to dismantle the institution
of the Indian Civil Service altogether. At the same

N ) =
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time with the adoption of the parliamentary sys-
tem and ‘devclopment through planning’ therc
has been a significant change in the role of the
civil servicesince Independence. In the firstplace,
the civil sérvants were (o help the political execu-
tive in the formulation of policies in their réspec-
tive ministrics and department. In the second
place they became responsible for im plementing
these policies.

, Due to the approach of ‘development through
planning’ the functions of the civil servants have )

increased manifold. These are not confined merely
10 the maintenance of law and order, and the
collection of revenue. They are now responsible
for performmg many developmemal functions
too. From this point of view the functions of (h¢

civil service in India can be divided into two-
~categones, traditional and developmental.

Traditional functions arethose functions which

the civil service has been performing sifice The

_bre-independence days. Some of these functions

are the collection of land revenue, maintenance of
law and order, providing administrative and tech-
nical assistance to the political executive and

running of the day-to-day administration. The .

_developmental funcnonsare mainly related to ythe
social and economic development of the counrty.

Bemg a welfare state there has been a marked

el i e e i
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cphasis in fndia on the welfare activities of the
governiment, The civil service has 1o ﬂdp ihe
government int the formulation and wnplenenta-
tion of s welfare programmes. Altogether the
civil service in India has today a major role in the
people’s welfare and their developmeni.

Ministers. constitute the political executives
tul the civil servants are the permanent exXecu-
uves. Though the ministers know the pulse of the
nation, they arc not experts. The expertise i
provided by the civil servants who arc qualificd,
traine<d and experienced. They are responsible for
the tmplementation of the government policies
faithfully. Thus both the ministers and the civii
servanis are comphmentary tp each other.

The ministers provide the popu!ar base (o the
govemmcm and the civil servants prowdc ihe\

pohncal leaders hoid Lhe:r postitions so long as
they enjoy the support of the majority whereas the
permanence of the civil servants ensures continu-
ity in the administration. Considering the nature
of work they have (o perform, it is necessary for
the civil servants to maintain political neutratity,
But this traditional concept of neutrality of civil
servants hasundergone achange. The role of civil
servanis is no longer confined to giving advice on,
policy matters. Civil servants are expected to be
responsive to the needs and aspirations of the
people and responsibié for public welfare.
There is another view-which upholds that a
nentral civil service is likely 1o be indifference
and unresponsive o the people. In the present
context it is becoming increasingly difficult for
the civil servants 1o be nentral in the performance
of their duties. In fact what is needed is commit-
ment to. the national goals and faith in those
policies and programmes which flow from these
goals, commitment does not mean commitment
1o a particular ideology or a political party, It
sta;lds for.certain amount of involvement in the
1mpiemcmanqn of the government policies and
programinies. Because if is obvious that without
such a commmnent on the part of thosc who

Safeguards for civil service in India

Under the English common law all servants of the
crown hold office during the pleasure of the
crown and are faible to be dismissed at any time
and without any reason being assigned for such
dismussel. No action lies against the crown in
respecs of sach dismissal, even though it may be
contrary 10 the expressed terms of the contract of
cmiployment. A servant of the crown cannol sue
the crown even for arrears of his salary.

But Indian law has not adopted this rule in jis
entirety and with ali itsrigorous implications. The
Indian Constitution has provided for it. He has to
be given a reasonable opporlunity of being heard

in respect of these charges against him. He is thus
f - anr—ie. S “"“"““—*——_—-—-.«-
1o be-given reasonable opportunity of making

representation on the basis of the evidence ad-
duced QUring an enquity. If a civil servant is

removed or dismissed without abserving the
procedure he can demand a declaration from the
court that the order of dismissal or removal was
void. He should be allowed to continue to be a
member of the civil service. It must, however, be
noted that the protections provided to him are
availaple only when the appointment has béen
duly made. Thus, where concurrence of the Pub-
lic Service Commission is essential before mak-
ing an appointment and no such concurrence is
obtained, the person appointed- has no right to
claim constitutional protection.

Structure

India, being a federation has two sets of govem-
ment;, the central and the stale governments.
Subjecls assignedtoeachare o be mann¢d by two
sets of people. The former are recruiled by the
central government with the help of the Union
Public Service Commission, and the latier by the
state governments with- the assistance of their
respective state Public Service Commissions.
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I the Inrhan cml servxce, there is a set of
persons who are common to both the centre as
well as the states. The people of these services are
“recraited on an all India basis and can be posted
both at the centre as well as in the states. The
Constitution provides for the Indian Administra-
tive Service and the Indian Police Service as the
All India. Services, The Constitution has also a
provision to create more all India services. The
~ Indian Service of Engineers, The Indian Forest
Servite and the Indian Medical and Health Sery-
ice were added to the initial all India services.
Civil servants, belon ging 1o the cadre of Al India
Service hold the top positions in the states. Some
states have been opposed 1o the creation’'of more
All India services because they feel that, these
services affect their autonomy. In addmon there
‘are a nuinber other sérvices known as the central
services like the Indian Foreign Service; Indian
Audlt and Accounts Service, Indian Postal Serv-
iceangd: Centra! Engrneenng Serivce. Mcmbers of

© - theseservices cari be transferred to any part of the

country. These services are organised into four
groups viz. Group A B ,C.D: on the basm of their
pay scales. -
- Inthe admmlstrallon there are other people
. recruned 10 non-techmcal posts to man lower and
_subordmate ofﬁces There is a Staff Selection
~* Commission with its regional offi ices 0 recrun
' the members of thcse services.
- Aheadof the dej ariment in the administrative
gOvemmem is génerally the Secte-
= tary ;_who looks after the machmery of adm:m-

o Addmonalf Secretaries. Funher below. are the
E _]omt secrctanes deputy secretary the under sec-
' “to assxst the secretary There are many -
wchés and’
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ORGANE OF GOVERNMENT

version of the United Kingdom Civil Service
Commission in the former British colonies and
was established to keep politics out of the civil
service. We have in India, Public Service Com-
missions, both at the Central and State levels,

Hi'szory

The question of setting up of a public service
comiission in India was considered by the
MontagieChelmsford Report ( 1918}. The Gov-

‘emmment of India Act  Actof 1919, which was basedon

this report, provided for the establishment of a .
public service commission, As provided by the

Government of India Act of 1919, the Public
Service Commission, as it was first named,was
established in the year 1926. The COI]'!ITIISSIO

consisted of four members, in addluon to the
chairman. The Commission came to be known as
the Federal Public Service Commission (FRSC) .
when the Government of India Actof1935 came

- into force. The FPSC was replaced by the Umon
- Public ch1ceC0mmssmn(UPSC)m 1950 which *

was constituied as an independent stazutory body

under the Consnuuon of India. ;.
- .

_St'ructure of the PSC - Union/S taterz’n‘I

ek
g’
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There is a public service commlssu:m for the; o

uniont and a public service comm:ssmn for each

state. If two or more states agree. by pawng a: "

resohition in their Iegxslature that there's

one PSC for that group of S!dtes Pal‘hamem by o

law ‘may provide for such a joint Slale Publlc _
-Service Commission. s ofa . o
Chairman and other members appomted by the A

The PSC

Presndcnt in c




Andia or a state government. Half of other mem-

bers should come from other fields.
A member of the Commxss;on holds off ice Eor

T ). A member may, by writing undcr his
hand.addressed 10 the President in case of UPSC
and to the governor in case of SPSC and Ioint
Commission, resign his office. The Chairman or
a member of the Commission can be removed
from office only by an order of the President. The
Governor has no power 10 remove member/
Chairman even of the State Commission. He can
only suspénd them. The members/Chairman of

- UPSC/Joint Commission may be suspended by

the President only. He can be removed also in the
following sxtuatlons .

(a} If the Chairman or any other member of
PSC is or becomes in an} way interested in any
contract or agreement on behalf of the Govern-
ment of India or of a State or participates in any

way inprofit there, hie shall be deemed tobeguilty

of misbehaviour. Then the Supreme Court, on ref-
erence being made to it by the President, has an
enquiry held in accordance with the procedure
prescribed in that behalf in the Constitution of
India. The report should come (o the conclusion

that chairman or such other members, as Lhe case

may be, ought to be removed;
(b) If he is adjudged as insolvent; or
(¢} If he engages, during his terms of office, in

_paid cmploymcnt outside the duties of his. office;

or
" (d)ifheis, in the opinion-of the President, unfut
lo continge in office by rccxson of infirmity of

mind or body ¢

~ In order to cnsgic the indepcndence of the

Commission, the Constitution debars its Chair-
-man from furthér cmployment either under the
-Goverfimeni- of Indiaor the’ Govemmc' of a
‘State. Amcmbeiaoﬂm:thanﬂle hdirma e
. Commission, isy hmﬁe?er ehgxble oF ppomt-'-

ment as Chmmian of’ ﬂ‘iat Comm;sswn or“a Stdte

Public Service Commission but for no-other
employment.

The relations of the Commisssion with' (he
Government are coordinated by the Ministry of -
Home Affairs. In its day to day work and in the
discharge of its statutory responsibilities, it deals
directly with the different ministries and depart-
ments of the Government of India. The Commis-
sion has no attached or subordinate office under
if.

The number of members of the staff of the
Cummisss_ion and their condition of service are
given in Lhe regulations made by’the Fresident in

the case of UPSC and Joint Commission, and by

the Governor of the State in case of the State
Commission. The number of members of the,
Commission and the conditions of their service
arc also left to be determined by the President or
the Governor, asthecascmaybe It hassmccbeen
decided that there shall be six weightmembersof
the Commission whose authorised strength, thas,
is ninc including the Chairman. The: Chairman
and the members of the UPSCand Joint Commis-
ston are appointed by the President on the advice
of the Prime Minister and by ihe Governor on the
advice of the Chief Mmister in casc of a State
Commission.

MO'
7

Jurirdic:ion
‘The: jllﬂSdlC!.lOl'l of the commmon extﬁnds 0




1S5 Hhim 1n
frhmmg and opemum whc,mes_ of jmm‘, rcamn-
ment {or any service, for which candxdarcs pOQ-

- —

sessing special quahf;ruuons'ake rcqmrcd

| by any two Or morc bt‘izes 11 should ass

Functions and powers

The functions of PSC are laid down in the Consti-
tution of India. They arc’as follows:

(1) 1o conduct examinations for appoiniments
to the services of the union and state and conduct
interviews for direct recruitment; (The recruit-
ment for such posts, which cannot be filled by
promoting persons already in any organised serv-
ices, is made by a system of competitive inier-
views.conducted by the Commission.) and

(2)10 assist the states n framing and operating
schemes of joint recruitment for any services for
which candidates possessing speCial qualifica-
tions are rcquxred

Further the COmmlbblGﬂ shali be consulted

(a) on all matters relating to methods of re-
cruitment to civil services and for civil posts;

" (b) on the principles to be followed in making
appointments 16 civil services and posts as also in
making promotions and transfers from one serv-
ice to another and on the suitability of candidates
for such appointments, promotions or transfers;

(c) on all disciplinary matters affecting a per-
son serving under the Governiment of Indiain a
civil capacity, including mcmorlals Or petititons
rcla[mg to such matters; =" .

{d)on any claim to be paid out of the Consoli- -

dated Fund of India/Consolidated Fund of the .
* ernment servants are sometimes prosecuted in te-

State {(as the casg may be) by itinregard to person

SR ©F IOV ERNMENT

ihe zoﬂemmﬂnmf‘m“ s1ate of undaer the Urown i
india i a civil capacity and on any question as 1o
the amount of any such award.

The Commission is also consultzd when any
appointments are made by the ministries provi-
sionally. The advice of the Commission is also
sought in regard to cases of re- employment of
retiring or retired officers.

The Commissions also deal with quasiperma-

nency cases. Such cases are dealt with by the.

government in consultation with the Commission
wherever direct recruitment to the post in ques-
tion 1s whitin the purview of the Commission.

11 shall be the duty of the commission to advise
on any matter so refered to them andon any other
matter which ihe President may send to them for
advice.

Some of the 1mp0rtam dunes pertormcd by

Public Service Commissions are:

(a) Examinations: The Commissions hold open

competitive examinations for various All India-
and Central Serv1ce/State Semces as lhe cas?_

may be.

' {2) Promotion: Many of the senior posts par-
ncula_rly in the regularly organised scales and
serviees are filled by promotion of officers who
have acquired a certain amount of experlence in
junior posts in those services. N

(3) Disciplinary cases: In disciplinary cases,
the Commission has to be.consulted before orders
are passed by the President/ Governor i 1mposm g

- any penalty on a government servant.

(4) Reimbursement of legal expenses: Gov-

. (whois écrvmg or has served under the Govern- ., SpCCt of acts done or purporting to be.dorie in he

~ mentof India‘or the government of-any state o
N under the Crown in Indla in aoml capacuy) aboutc

laim: for the award of a penmon in
_l_'lf:S susl;amed by a person while '

'- amount that should be reimbursed. R
(5) Appamtmenz b‘y rram]"er The .Cemmis-_-

‘execution of their official duty. The claims for

reimbursement of the legal expensés incurred by..

costs incurred by him in defending legal §, them in’ defendmg themselves are refer;ad 1o:the
ngs msututcd agamst hzm m respects of. ‘*i Commiission. In such'cases the Commlsssmn has.
"10 examine the reasonableness of the claim with

reference 1o the circumistances of each particular
case -and to- advxse thc govemmem as 1o’




Corayyees g et
whaELr 'y

i3 the other,

o one service

Miscellaneous aspects

"The expenses of the union or a state public service
conrmission, incloding any salaries, allowances
and pensions payable 1o in respect of the members
or staff of the commission shall be charged on the
Consolidated Fund of India or Consolidated Fund
of the State, as the case may be.

it shall be the duty of PSC 1o present annually
areport asto the work done by it to the President/
Governor, The President/Governor bas to cause a
copy of the report to be laid before both Housés of
the legislawre together with a memorandum

explamning the cases, if any, where the advice of-

the Commission was not accepted.

Suggestions for reform

The administrative Reformm Commission made
some recommendations in respect of improving
the quality of membership of the commissions.
sSome of them are being mentioned here.,

(1) In making appointments to a state public
service commission, the Governor should consult
the Chairman of the Union Public Service Com-
mission and the Chairman of the State Public
Service Commission., .

(2) In making appointments to the Union Public
Service Commission, the Chairman of the Union

Public Service Commission should be consulted..
(3) Not less than two thirds of the membership

of the Union Public Service Commission should
be drawn from among the Chairman and mem-
bers of the state public service commission.

(4) At least one of the members of a state
public service commission should belong o a
different state, - -~

{5) The minimum academic gualification for
membership of & commission should be a univer-
sity degree.

(6) A member selected frof among govern-
mient officers should have held offce under a state
government or the Central government for atleast
len years, and should have occupied the position
of a head of a department or Secretary to
goverpmnent in a state or held a post of an
equivalent rank under the Central-government, or
a comparable position in institutions of higher
education, ) ]

{7)Members selected from nén-officials should
have practised atlcast for ten years in any of the
rccogmised professions like weaching, law, medi-
cine, enginccring, science, technology, account-
ancy or administration. ]

Appraisai

The commissions are quite independent and civil

servants recruited by them do constitute a signifi-
cant bulwork of administration in India.
Although the vital role of the public sector in
bringing about rapid socio-economic changes is
generally acknowledged, there are many misgiv-
ings about the role of burcaucracy indevelopment
of administration in India. It is commonoly asoci-
atcd with - red-tape, rigidity and never-ending
rules and regulations. Conservation rather than
change is the essence of bureaucracy. Bureauc-
racy has also been criticised as urban-oriented
and elitist in nature and unrelated to the needs of
rural areas. Above all, development has been
taken as essentially a matter of shrewed political
management in a society. Some of these pitfails -
can be .avoided if the commissions teke care of
these aspects at the time of recruitment to higher
civil service both at the national and state levels.




25 PRACTICAL ACTIVITY

The students of Political Science class may please arrange a mecting with some civil servants of the

area (say, Director of Health Services, Director of Education, Administrator of a local body, etc.) and

elicitinformation from him regarding his/her training, recryitment, functions and day to day activities.

The civil servant may algo enlighten them more about the role of burcaucracy in a welfare statc.
(The questions to be asked should be prepared with the help of the tcacher in advance.)

I

EXERCISES y

v

3

/ ‘.b'“-

1. How did civil services come into being in India? ) _

‘2. Howarecivil sevants protected indischarge of their duties? What are the constitutional safe- _
~ guards? o o _ ' o
3. Enumerate the powers and functions of the Public Service Comimission. S
4. "Write short notes on the foHoWihg: _ "

@ Differentiate the role of civil servantsin pre- and post-independent India.
. (i) Structure of Civil Services in India . : B
(i)  Organisation of the Public Service Commissions.




Ordinance: When Padizament is not in SES$81011
' and the law is required immedial:ely for a
specific purpose, the President may issue
an ordinance which hag the same force a5

that of law enacied by Parliament,

Pardon: A pardon is an act of grace which
releasesa person from punishment forsome
offence. It canfreg aconvicied person from
serving any seg ence imposed on him by a

© court of law. It wipes out the offence. The
- President of Ingig or Governor of a State

May pardon any criminal who i punished

by a court of law.

Plebiscite: It ig 4 dcvic_e by which opinion of the

beople is ascertained gver any issue of
political nature. The people exercise their -

option through a YOle on the given altemna-
tives. For example, in 1935 the people of
Saar (aformer German territory) were asked
through 4 plebiscite 1o decide whether they

Que Warranty: It is a wes issued againsy »
Person who claims or USNips a public of-
fice. Through thig writthe Courtinquires hy

Recalf: It dengteg a device or procedure by
which the tenure of a.people’s Iepresenty

tive can be terminated by popular voge

Veto: The deliberage refusal of a chief executive
to give his approval 1o legisfitive act hys

preventing it from beconiing a Law

-~




afficy

Censure Motion: It, refers to that particular

meotion in the Parliament which is usually
moved by the leader of members of the
opposition to discredit or disapprove the
policies of the government. The adoption
of the motion-may result in the resignation
of the government.

Certiorari: It is one of the writs issued by the

High Court or the Supreme Court Lo protect
the fundamental rights of the citizens. This
particular writ is issued by the_superior
- court to a lower court directing the latter

that the record of a case be sent up for
review. -

i

Checks and Balances It 18 the system by ‘which

powers of different organs of the govemn-
* ment are Kept within their defined jurisdic-

- tion. In case any organisation of the govern-
ment tries t0 become ambitious and en-

croaches upon the jurisdiction of the other

.organisation, it isimmediately checked by
-that organisation. This is how the three

o _organs of government kecp a constant

ch __-_k.on edch otherand maintain coordina-
: tlon and balance in the proper functioning
- "of the govemmcnt

R Judicml Legls]ahon It lmpires law s

Wt Terms ' -@_

Stble. If their actions are not approved by

the Parliament, the whole Council of Min-

iSters has to resign. This is based on the
pbrinciple that they are collectively respon-

sible to the Parliament for all their acts of

Omissions and COMMmMissions;

Electoral College: A body of elec[orates espe-
Cially constituted for the purpose of par- -
licular election. For example, elected
members of both houses of Parliamént and
the elected members of the chnslauvc

_Assemblies of the State constitute electoral
COI]cge for the choice. of Presmem of Indla

Hebeas Corpus The full title of the writ is
habeas corpus -and suymendum meaning .
‘give my body back’. The writ is regarded
asone of the most rmponam safeguards for
the liberty of a person. 1t is available i inall
cases of wrongful deprivation of persondl
liberty or wrongful detention. .

Impeachment The process of framing charges -
against the President and Judges of Su-
preme Court and High Courts by a legisla: 7 - -
tive body. If resolution or address for their . -
removal is passed, they are rcmoved from P s

 their offices. - IR R

lhe pronounccmcnt of a judge th




. 1. (i) Isthe get-up including printing of the book attractive? Yes/No

 sherras

i\/ﬁj Questionnaire

Please give__your comments on the book by filling this guestionnaire. Tear off the questionnaire and

-send it to the Head, Department of Education in Social Sciences and Humanities, NCERT, Sn

'Aurobindo Marg, New Dethi-110016.
. While answering a question if you find the space inadequate, please aitach a separate sheet.

All questions are ment both for teachers and students, except the questions with asterisk marks, which

 are meant only for teachers.

%ﬁeherlstudem V . .
N Name _ A ¢ | -
School address— ST B de's Cold p_ca 2 -
- Texthook _ -
Name of the book: _
Class

Language of the book - : : : D

(i1} Is the book reasonably priced? Yes/No _
2. Do you find the book easy to understand? Yes/No
3. Point out those térms/words which you find difficult {0 understand.
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4. Point cut chapters/pages whcreﬂglanguagc 15 dafficult 1o undersiand.
Chapter no. Page no. Lines

R

*5. Do you think that the content of the textbook is adequate 10 meet the requirements of the syllaby-
Yes/No - ' '

*6. (a) Please list out (fose content areas which suffer from sex biag
~ bias, re;.onal bias and ideological bias.
Bias

, caste bias, class bias, commuf s

Page no. Line

(b} Mention the content areas which go ag'ainst international understanding.
- *¥7..1) Point out chapters which are lengthy.

(ii) Point out chapters which are too sketchy.

8. Do you find the illustrations helplul in understanding the content? Ycs/No
9.-Point out illustrations which are not helpful in understanding the content.

Page no. Hlustration Caption

10. Certain practical activities ha

ve been suggesied at the end of some of the chapters.
(i) How many activitics have you underiaken in your class? Mention them.

incs have been given for organizing pra@:tic_al activities, Which of these gtjideIiHCS_Fl;i:




QUESTIONNAIRE - Y\o

K _
i1 Cerla:n quesuom have bccn gn en In bo:xc\ 4n mc text of each ¢ hapter.

(i} Do you try to find out their answer? ' Yes/No .
{ii} Aze they helpful in understanding the 1ext -
) of the chapter? Yes/No
) (i1} Do youw find these guestions intercsting? Yes/No T
12. (i) Do you find the exercises given in the book interesting? ;
= + {11} Point out the exercises which according to you should be modificd. -
Page no. Excercise no. 38
5]
* ) \' 13. "Difficult Terms” are given at lhc cnd of Lhc book. Arc these lerms well cxp!amcd? I no plcaxa
k mention those. o
5 . 14. Point out those terms which could be added 10 the tist of difficult torms.
. Pomt out the printing errors, if any.
: Page no. Error
i - 16, Asan overall assessment of the book, please point out
: o (i} strong points of the book.
(i) weak points of the book. « ~{5 © A '
- & SR
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